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THELMA ADAMS KIMMELL, Appellant, 

v. 

CHARLES E. KIMMELL, Appellee. 

0 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia dismissing 
a complaint for divorce on the ground of cruelty and pro¬ 
viding for maintenance and custody of the children of the 
parties. (App. 9) The District Court had jurisdiction un¬ 
der Section 11-325, and this court has jurisdiction under 
Section 17-101 of the District of Columbia Code, 1940 Edi¬ 
tion. 
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STATEMENT OF CASE. 

The Complaint. 

The complaint filed by the appellant wife alleged that 
the appellant and appellee were residents of the District of 
i Columbia for more than one year next preceding the filing 
I thereof, that they were married in the District of Columbia 
i on December 22,1943, and that twin boys were born of the 
marriage on October 5,1944. The charge of cruelty was as 
follows: 

“5—Plaintiff says that defendant has been physic¬ 
ally and mentally cruel to her. On several occasions he 
has jerked her arm and on. one occasion slapped her 
on the side of her head and on many occasions has 
threatened to strike her and has used vulgar and pro¬ 
fane language in the presence of her and their children, 
and has been cruel to the plaintiff in other ways. She 
j further says that, in disciplining their children, the de¬ 
fendant frequently has been so violent and severe that 
i his discipline of them has amounted to physical cruelty 
to the children and mental cruelty to the plaintiff. As 
a result of the defendant’s cruelty to the plaintiff and 
their children, the plaintiff’s health has been impaired 
and threatened with further impairment.” (App. 2, 3) 

The Evidence. 

The appellant’s direct testimony showed that the appellee 
was always very impatient when the children, who were 
fifteen months old, cried and he would curse them; that on 
March 27, 1946, four days before the parties separated, he 
I became angry because they were crying, cursed and swore, 
pulled appellant by her arm across the bed and slapped her 
on the side of her head; that on March 30,1946, his actions 
had been so peculiar that she called his brother for help; 
that during tjiat night and “any number of times when the 
children were teething” the appellee became very im¬ 
patient and he “would lie in bed and yell * * * leap from his 
bed in a fit of temper, race across the room, raise his hand 
and strike the child so quickly that he never had any idea 


3 


where the blow would fall.” That she was so constantly in 
fear * # * did not get sleep * * * had to keep going during 
the day # * * had no help whatever in her home. That when 
the children were three months old, he called one of them 
an “s of a baby.” That “almost every night at the table” 
he struck the children, grabbed them by the arm and cursed 
them. That he “spanked David one night so hard because 
he wakened and cried, that the child was hysterical the rest 
of the night and sobbing.” That he “kicked me up and 
down my right leg, which was supposed to be in jest, but it 
was so hard it bruised my leg and caused lumps on it.” 
That on the occassion they were taking the children to 
church to be baptized and “on many occasions” before as 
well as after he was in the service he turned and looked at 
her and said “Jesus Christ, the God-dammed S. of a B. 
Jew Bastard.” That on March 31, 1946, when his brother 
and sister-in-law were present, he said that “he had bodily 
kicked his previous wife down the steps at the time he had 
kicked her out.” That she was to the point where she could 
not continue as she was, she was upset for the concern of 
the children and lacked sleep at night. That his conduct 
very generally impaired her (the appellant’s) health to the 
point where she was almost on a nervous breakdown; that 
finally she became so nervous that she would cry at the very 
least provocation; that she consulted a doctor after she 
went to her sister. (J. App. 12-18, 20-23) 

On cross-examination the appellant reaffirmed many of 
the facts she testified to on direct examination and also testi¬ 
fied that after the appellee struck her on March 27,1946, her 
ear was red for two days and it hurt; that he never struck 
her after that but he took her by the arm, hard enough to 
leave fingerprints, at night when she would attempt to inter¬ 
fere when he was at the children; that she really and truly 
was afraid of him; that she became fearful, mostly for the 
children, afraid that in revenge toward her, he would take 
it out on the children, because he seemed to have such a pe¬ 
culiar attitude toward her, and she knew she had no strength 
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to protect them; that at one time he said she should have 
something knocked out of her; that at the time the appel¬ 
lee slapped her, she was actually afraid of him; that prior 
to that she had consulted a lawyer and she called her lawyer 
the Thursday following the Wednesday night that he struck 
her, and she lived with the appellee until the following Mon¬ 
day morning, April 1,1946, when she left him; that she left 
him because “I was afraid of him for myself and for the 
children.” That she left a note for the appellee the sub¬ 
stance of which, as she recalled, was: “I have said to you 
many times, Charles, I will have to leave you unless you can 
change your ways with us. I have consulted a lawyer and 
placed the facts before him. He has prevailed upon me to 
not be hasty but he seems to think there is no alternative 
left but for me to leave.” That it was around 8 or 8:30, 
when she was putting the children to bed, that the appellee 
struck her; that the appellee returned home from the ser¬ 
vice in December, 1945, and she did not notice any change 
in him and was very disappointed because he had written 
to her while in the service that he was going to be very 
changed when he came back and things would not continue 
as they had before he went away; that in his letters he ad¬ 
mitted he had not treated her either with consideration or 
the proper attitude toward the children before he left; that 
on numerous occasions she requested that they go on a 
trip together to adjust themselves when he came back from 
the service; that he struck one child on the back of his head 
with his open hand when the child was fifteen (15) months 
old and he spanked the other child so hard at the same age 
that the child cried all night; that he spanked the child be¬ 
cause the “child had been crying and he thought he should 
go to sleep.” That he struck the children “Almost every 
night for I know a month. * * * He may not have struck 
Bruce every time he went to him, but at least I would say 
from four or five or six times when he would yell at Bruce 
when he was groaning very loudly from his teething to 
“Shut up or I will bang your little ass,” and he would then 
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leap from his bed in a fit of anger until I didn’t know what 
he was going to do to the child. I was after him, and when 
he would—and before he even would know how the child 
was lying in his crib, and a child of that age moves around 
an awful lot—his hand was up and he would strike. I don’t 
know at that time actually where the blows hit the baby. ’ ’ 
That after she left she went to see her doctor, Dr. George 
Hazie, with regard to her condition that was brought about 
by her husband’s treatment of her and the children; that 
the worry and mental agony she had actually impaired her 
physical condition, she lost weight and she was not in con¬ 
dition to go back to work until June 24. She was asked: 

“Q. Mrs. Kimmell, what really was the cause of the 
trouble between you and your husband? A. Well, as 
near as I could understand it, we couldn’t seem to get 
any companionship there, and he seemed to be so an¬ 
tagonistic with me. He was always very impatient; 
scornful toward me; inconsiderate, and he became so 
impatient with the children that I didn’t feel that in all 
fairness to them, and considering that he had once 
struck me I didn’t know when he might again, and it 
had been building up, and not knowing what the future 
held I thought I took the right step. 

The Court: Did you think his war experience might 
have affected his nerves? 

The Witness: Not especially, sir, because he was 
like that toward us before he left.” (J. App. 24-35) 

On redirect examination, the appellant testified that on 
an occasion in January, 1945, “* # * I had guests invited in 
that evening. Charles knew of it. It was Saturday night, 
and he told me he had a watch in Baltimore and didn’t want 
to be there when the guests came in. After he left he called 
me on the telephone and said, ‘Is the banquet over,’ and came 
home. He was very angry with me and said he was going 
to leave me. He took his wedding ring off and threw it and 
said, ‘I am leaving, and he left. He called me the next 
day on the telephone and asked me to send him his comb. I 
asked him his address. Some time later in the afternoon, 
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I would say maybe 2 or 2:30, be came to the apartment after 
his comb, and thereby we talked and tried to straighten the 
matter out.” That since their separation there has been 
“very much” improvement in her health, that she now has 
no manifestations of the nervousness she had before and 
has built up her weight again from what it had gone down 
to. (J. App. 39-40) 

Mrs. Margaret Fatzinger, the appellant’s sister, testified 
on direct examination, that in the Fall of 1944, after her 
babies were born, the appellant stayed at her home; that 
the appellee was stationed in Baltimore and visited his wife 
and children, and almost every time he came, by the time 
he got ready to go back, the appellant was in a hysterical 
condition, because “he was rough with the children and 
fussed about little events * * * he would go and press the 
child’s ears down vrhile he was asleep and get him to crying 
and get the other child crying and get the whole house up¬ 
set.” That during his discussion of the children “he would 
be very domineering and sneering toward any sug¬ 
gestions or remarks that the appellant would make.” 
That in the latter part of March, 1946, the appellant 
had a very red little mark around her ear and com¬ 
plained of her ear hurting and she also had three very 
bad bruises and swollen lumps on her leg. That when the 
appellant left the appellee she had occasion to observe her 
mental and physical condition and she “was shockingly 
thin, just skin and bones, and hysterical and couldn’t eat; 
I mean she got sick every time she ate, she couldn’t digest 
her food and she just shook and cried all of the time.” That 
she has seen the appellant “possible every day” since the 
separation and ‘ ‘ she has put on weight and she is in much 
better health and seems to be in much better spirits; that 
prior to her marriage to the appellee she looked well and 
acted well. That shortly before and at intervals from the 
time of the appellant’s marriage, she had telephone conver¬ 
sations with the appellant when the latter was crying over 
the phone. (J. App. 42-45) 
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On cross-examination, Mrs. Fatzinger testified that when 
she saw the appellant’s leg in March, 1946, it was “black 
and blue and swollen” between the knee and ankle, on her 
shin. (J. App. 45) 

The appellee admitted on direct examination that on 
March 27, 1946, when their babies were fifteen months old, 
he spanked one of them after he hollered over, “Boy, 
keep quiet; I am coming over after you” and admitted that 
when the appellant went over to the baby’s bed, he took her 
by the arm. He denied that he ever slapped his wife. He 
admitted that he scoffed at religion and that he realized 
that would hurt the appellant’s feelings. That they met in 
February, 1941, were married in December, 1943, he went 
into the service in June, 1944, and she left him April 1,1946. 
That he is willing to go back to the appellant. He admitted 
that, and attempted to explain why, he pressed his child’s 
ears down when the child was sleeping. He testified that 
he spanked the children in “the proper place”; that he had 
a 12-inch ruler that he used “to scare the child,” that the 
appellant has always been nervous; that he owns no prop¬ 
erty; that he had $2,500 in War Bonds when she left him. 
He admitted that he was nervous. (J. App. 51-60) 

On cross-examination, the appellee admitted that when 
he had the conversation with the appellant in the Summer 
of 1947, he said he would change for her; that when he was 
in the service he wrote letters to her in which he stated that 
he was going to be a changed man and things were going to 
be different when he got back; that he also wrote a letter to 
her mother in which he stated that he was sorry for the way 
he had acted before he went away but that he was going to 
change and things were going to be different. (J. App. 61- 
63) 

The Judgment. 

The judgment dismissed the complaint for limited divorce 
on the ground of cruelty, awarded custody of three-vear old 
twin boys to the appellant and ordered the appellee to pay 
only $10. per week for their support and maintenance. (J. 
App. 9,10, 77) 
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STATEMENT OF POINTS. 

1. The trial judge erred in dismissing the complaint for 
divorce because the evidence established the charge of 
cruelty. 

2. The trial judge, having failed to make a finding about 
appellant’s charge that her health had been impaired 
and threatened with further impairment, erred in dismiss¬ 
ing the complaint for divorce. 

3. The trial judge found that the appellant’s evidence 
sustained the charge of cruelty but he arbitrarily reversed 
his finding after failing in his effort to reconcile the parties. 

4. The trial judge erred in not allowing appellant to 
prove the appellee’s general cause of conduct and her whole 
case. 

5. The trial judge abused his discretion in fixing the 
amount of maintenance for the children by taking into con¬ 
sideration (a) the appellant’s refusal to live with the ap¬ 
pellee and (b) the letter she wrote to appellee when she left 
him. 


SUMMARY OF ARGUMENT. 

1. The uncontradicted testimony proved that the appel¬ 
lee’s conduct had impaired the appellant’s health and 
threatened further impairment. The testimony was con¬ 
clusive and binding on the court in the absence of discredit¬ 
ing circumstances and a finding of incredibility, and brought 
the case squarely within the rule of Waltenberg v. Walten- 
berg, 54 App. D. C. 383, 298 F. 842. In addition to evidence 
of mental cruelty, there was evidence of physical cruelty 
and the court found there had been acts of physical cruelty. 

2. The absence of a finding on the appellant’s charge that 
the appellee’s conduct had impaired and threatened to fur¬ 
ther impair her health requires a reversal. 
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3. The trial judge found that the appellant’s evidence sus¬ 
tained the charge of cruelty but he arbitrarily reversed his 
finding after failing in his effort to reconcile the parties. 

4. The trial judge did not allow appellant to prove the 
appellee’s general course of conduct and her whole case. 
He excluded evidence of many relevant matters which col¬ 
lectively tended to show that appellee’s general course of 
conduct was cruel and had impaired and threatened fur¬ 
ther impairment of appellant’s health and which, together 
with the acts of physical cruelty and other facts and circum¬ 
stances shown by the evidence, constituted ground for a 
limited divorce. 

5. The trial judge abused his discretion in fixing the 
amount of maintenance for the two children by taking into 
consideration (a) appellant’s refusal to live with appellee 
and (b) the letter appellant wrote appellee when she left 
him. 

ARGUMENT. 

1. The trial judge erred in dismissing the complaint for 
divorce because the evidence established the charge of 
cruelty. 

The trial judge found from the evidence that the appel¬ 
lant’s charge that the appellee struck her was proved by the 
evidence and that the appellee’s conduct in this regard was 
reprehensible. He also found that on many occasions the 
appellee spanked their fifteen-months old children without 
justification, and that his conduct on these occasions was 
reprehensible too; also that appellee grabbed appellant 
by the arm on these occasions, and that his conduct in that 
regard was reprehensible too. (J. App. 64-66, 73, 74) 

The trial judge made no finding about the appellant’s 
charge that as a result of the appellee’s cruelty to the plain¬ 
tiff and their children, the appellant’s health had been im¬ 
paired and threatened with further impairment (J. App. 3), 
although there was substantial uncontradicted evidence to 
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support the charge (J. App. 22, 23, 34, 35, 43-45), except 
that the trial judge, on the day of the trial, said “it is 
quite evident to me that he must have upset her nerves ter¬ 
ribly even if he had never struck her, because he is one of 
these people who wants to run a wife as the inferior mem¬ 
ber of the family rather than as an equal partner” (J. App. 
64) and the next day he said “While apparently the wife 
suffered nerves in this instance, I think her nervous condi¬ 
tion was as much due to their inability to get along together, 
and her own obtinacy, as it was to the alleged cruelty of her 
husband. (J. App. 74) These contradictory remarks were 
as near as the trial judge came to making any finding about 
the charge that her health had been impaired and threat¬ 
ened with further impairment at the time the appellant left 
the appellee. The “Findings of Fact” contain no finding 
about this charge. (J. App. 8) 

The testimony of the appellant’s sister showed that be¬ 
fore the appellant’s marriage to the appellee, the appel¬ 
lant’s health was good; that when the appellant left the 
appellee, “She -was shockingly thin, just skin and bones, and 
hysterical and couldn’t eat; I mean she got sick every time 
she ate; she couldn’t digest her food and she just shook and 
cried all of the time. ’ ’ That since the separation the appel¬ 
lant “has put on weight and she is in much better health 
and seems to be in much better spirits.” (J. App. 44) The 
appellant’s testimony was: “Well, I was to the point where 
I couldn’t continue as I was. I was upset for the concern 
of the children. I lacked sleep at night. * * * It very gen¬ 
erally impaired my health to the point where I was almost 
on a nervous breakdown. * * * I finally became so nervous 
I would cry at the very least provocation, and I was very 
nervous. * * * Yes, I did consult a doctor after I went to 
my sister.” That since their separation there has been 
very much improvement in her health; that she no longer 
has any manifestations of the nervousness she had before 
the separation and has built up her weight again from what 
it had gone down to. During her redirect examination, the 
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trial judge indicated that sufficient testimony along this 
line had been received when he interrupted the witness 
in the course of her answer to a question about her crying 
spells and said: “I don’t think you need pursue that much 
further.” (J. App. 22-23, 40-41) On cross-examination she 
was asked: 

“Q. Did you ever have occasion to call a doctor or to 
consult a doctor with regard to your condition that was 
brought about, as you say, by your husband’s treatment 
of you and your children? A. Yes, I did. I went to see 
my doctor after I left. 

“Q. Which doctor? A. George Hazie. 

. “Q. Did this worry and mental agony you had, did 

that actually impair your physical condition? A. Yes, 
it did. I had lost weight. I really wasn’t in condition 
to go back to work is why I didn’t go until June 24.” 
(J. App. 34-35) 

The above testimony of the appellant and her sister was 
uncontradicted. The appellee gave no testimony about the 
appellant’s condition, except that he said the appellant has 
always been nervous. (J. App. 59) 

There was no finding by the trial judge that the above- 
mentioned uncontradicted testimony was incredible and 
there vS* fc no discrediting circumstances. Therefore, the 
testimony became conclusive of the fact and binding on the 
court. Kelli/ v. Jackson, 6 Peters 622, 8 L. Ed. 523. 

This evidence brought the case squarely within the rule 
of Waltenberg v. Waltenberg, infra, which is stated in 
Taylor v. Taylor, 62 App. D. C. 316, 67 F. (2d) 582, as fol¬ 
lows: 


“In the absence of physical violence, to bring the case 
within sec. 63, tit. 14, D. C. Code, 1929 (sec. 966, D. C. 
Code, 1901), which authorizes a divorce a mensa et 
thoro for cruelty, the evidence must establish conduct 
creating a state of mind which, operating on the phy¬ 
sical system, produces bodily injury. Mere lack of con¬ 
geniality, or incompatibility of temper, and the con- 
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sequentir wranglings of the parties, will not justify a 
charge of cruelty on the part of either. Waltenberg v. 
Waltenberg, 54 App. D. C. 383, 298 F. 842, 52 Wash. 
Law Rep. 423.” 

In Waltenberg v. Waltenberg, supra, this court reversed 
a decree of the District Court dismissing a complaint for 
divorce on the ground of cruelty. A reading of that case 
will leave no doubt that the appellant is entitled to a re¬ 
versal of the judgment in the case at bar. 

This case is distinguishable from Underwood v. Under¬ 
wood, 50 App. D. C. 323, 271 F. 553, because in that case 
there was no evidence of impairment of health. 

Schwartz on Matrimonial Actions, Sec. 236, states: 

“There can be no hard and fast rule as to what acts 
constitute cruelty. Each divorce case must stand on its 
own showing. 1 * In addition to the matters outlined in 
the preceding sections there are many more acts which 
have been held to constitute cruelty, either of them¬ 
selves or in conjunction with other misconduct. Some 
of these are as follows: 

Coldness and indifference and statements of aver¬ 
sion. 3 

Refusal to speak to spouse. 3 * 

Abuse of spouse’s parents or near relatives. 4 * * * 

• * • 

Abuse of children to cause spouse pain. 7 * * 

* # • 

Refusal to allow friends or relatives to visit. 10 

• • • 


i Ruos v. Kuos, (Fla.) 4 S. (2d) 332. 

- Gratz v. Gratz, (Fla.) 173 S. 442; Morris v. Morris, 108 Misc. 228, 177 

N. Y. Sapp. 600; Goodman v. Goodman, (Or.) 105 P. (2d) 1091 

3a Blackburn v Blackburn, (Tex. Civ. App.) 163 S. W. (2d) 251; Neely v. 
Neely, (Or.) 94 P. (2d) 300. 

■♦a Gratz v. Gratz, (Fla.) 173 S. 442. 

*-»#*«« 

7 Poe v. Poe, 149 Ark. 62, 231 S. W. 198; Miller v. Miller, 54 Ncv. 44, 11 

P. (2) 1088. 

****** 

10 Wharton v. Wharton, (Ind.) 32 N. E. (2d) 695; Eberly v. Eberly, (Pa. 
Super.) 36 A. (2d) 729. 

****** 
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2. The trial judge, having failed to make a finding about 
appellant’s charge that her health had been impaired and 
threatened with further impairment, erred in dismissing 
the complaint for divorce. 

The way to determine whether the appellee’s conduct 
amounted to cruelty was to find its effect on the appellant’s 
health. Therefore, a finding on the charge of impairment 
and threatened further impairment of her health was an 
essential finding to a proper disposition of the case. There 
was none as shown on page 10 above. The absence of 
such a finding requires a reversal of the judgment. Sag¬ 
inaw Broadcasting Co. v. F. C. C., 68 App. D. C. 282, 96 F. 
(2d) 554, Cert. den. 305 U. S. 613, 59 S. Ct. 72, 83 L. Ed. 
391; F. R. C. P. 52. 

3. The trial judge found that the appellant’s evidence 
sustained the charge of cruelty but he arbitrarily reversed 
his finding after failing in his effort to reconcile the parties. 

After the appellant and appellee had rested, the trial 
judge called counsel to the bench and inquired whether 
there was any chance of a reconciliation. (J. App. 64) 
Among other things, the trial judge said: 

“* * * I am going to tell you now that I believe her 
story as to the fact that he hit her on that one occasion. 
I don’t think the defendant is deliberately lying. I 
think he has forgotten. 

“He also impresses me as a very difficult person, a 
person who will have his own way no matter what 
comes, who has no flexibility, and it is quite evident to 
me that he must have upset her nerves terribly even if 
he had never struck her, because he is one of these peo¬ 
ple who wants to run the wife as the inferior mem¬ 
ber of the family rather than as an equal partner. 

“I have no children; I don’t know anything about 
bringing them up, but it does seem to me that spanking 
a fifteen months old baby because the baby is crying is 
not reasonable. I think frequently children should be 
spanked. I am not one who believes in some of these 
modern methods, but there is a limit. 
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sequent^ wranglings of the parties, will not justify a 
charge of cruelty on the part of either. Waltenberg v. 
Waltenberg, 54 App. D. C. 383, 298 F. 842, 52 Wash. 
Law Rep. 423.” 
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own showing. 1 In addition to the matters outlined in 
the preceding sections there are many more acts which 
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i Kuos v. Kuos, (Fla.) 4 S. (2d) 332. 

2Gratz v. Gratz, (Fla.) 173 S. 442; Morris v. Morris, 108 Misc. 228, 177 
N. Y. Supp. 600; Goodman v. Goodman, (Or.) 105 P. (2d) 1091 

3a Blackburn v Blackburn, (Tex. Civ. App.) 163 S. W. (2d) 251; Neely v. 
Neely, (Or.) 94 P. (2d) 300. 

<a Gratz v. Gratz, (Fla.) 173 S. 442. 

♦ »*•«# 

7 Poe v. Poe, 149 Ark. 62, 231 S. W. 198; Miller v. Miller, 54 Nev. 44, 11 
P. (2) 1088. 

lowbarton v. Wharton, (Ind.) 32 N. E. (2d) 695; Eberly v. Eberly, (Pa. 
Super.) 36 A. (2d) 729. 

*•##** 
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health. Therefore, a finding on the charge of impairment 
and threatened further impairment of her health was an 
essential finding to a proper disposition of the case. There 
was none as shown on page 10 above. The absence of 
such a finding requires a reversal of the judgment. Sag¬ 
inaw Broadcasting Co. v. F. C. C., 68 App. D. C. 282, 96 F. 
(2d) 554, Cert. den. 305 U. S. 613, 59 S. Ct. 72, 83 L. Ed. 
391; F. R. C. P. 52. 

3. The trial judge found that the appellant’s evidence 
sustained the charge of cruelty but he arbitrarily reversed 
his finding after failing in his effort to reconcile the parties. 

After the appellant and appellee had rested, the trial 
judge called counsel to the bench and inquired whether 
there was any chance of a reconciliation. (J. App. 64) 
Among other things, the trial judge said: 

“ * * * I am going to tell you now that I believe her 
story as to the fact that he hit her on that one occasion. 
I don’t think the defendant is deliberately lying. I 
think he has forgotten. 

“He also impresses me as a very difficult person, a 
person who will have his own way no matter what 
comes, who has no flexibility, and it is quite evident to 
me that he must have upset her nerves terribly even if 
he had never struck her, because he is one of these peo¬ 
ple who wants to run the wife as the inferior mem¬ 
ber of the family rather than as an equal partner. 

“I have no children; I don’t know anything about 
bringing them up, but it does seem to me that spanking 
a fifteen months old baby because the baby is crying is 
not reasonable. I think frequently children should be 
spanked. I am not one who believes in some of these 
modern methods, but there is a limit. 
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“He also impresses me as being exceedingly nervous, 
on the verge of being neurotic, and there was something 
in her testimony which I shut off because I didn’t think 
it was appropriate in a divorce case, which indicated to 
me he must be very neurotic—this business of writing 
along the edge of a newspaper the sort of things she 
testified he wrote. 

“I think you have just about made out a case but 
there are only $44 to divide—” 

• • # • 

“Here is what I feel Mr. Hilland: I think you have 
just about made a cause of action, because I am going 
to make a finding that he did strike her on that occasion 
because Mrs. Fatzinger corroborated her, and I think 
he has just forgotten it, but suppose I grant a divorce 
here, you have got $44 a week to divide. I am not go¬ 
ing to take very much out of that if she is not willing 
to live with him.” (J. App. 64-67) 

The following morning the trial judge was informed by 
counsel for the appellant that there was not any chance of 
reconciliation. (J. App. 68) Thereupon, the trial judge re¬ 
called the appellant to the witness stand and asked her 
about (1) a conversation with the appellee during the Sum¬ 
mer of 1947 (after their separation) and (2) the number 
and frequency of dinner guests in their home. The nature 
and extent of this testimony were plainly insufficient to 
change the result in the case, as a reading of the testimony 
will disclose. (J. App. 68-70) But the trial judge reversed 
his prior finding, decided the case against the appellant and 
dismissed her complaint for a limited divorce. (J. App. 72- 
75, 8-10) 

In his opinion, the trial judge referred to the appellant’s 
testimony about the above-mentioned conversation of which 
he had inquired and said: 

“I am particularly impressed with the fact that the 
wife was willing to take her husband back if he apolo¬ 
gized. He refused to apologize. I think he would have 
done well to have done so, but her rigid insistence on 
an apology, her refusal to yield, indicates to my mind 
a certain unyielding obduracy on her part, a certain 
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rigidity and inflexibility in her character which perhaps 
also creates a difficulty as far as her husband is con¬ 
cerned. I think they are both at fault. 

“Certainly she was not afraid to live with him if she 
was willing to go back with him provided he apologized. 
I think she broke off reconciliation negotiations on a 
very minor matter.’* (J. App. 74) 

These were not correct conclusions to be drawn from what 
the appellant had testified. She did not say she “was will¬ 
ing to take her husband back if he apologized.” Rather 
she said she “was trying to see if he actually had changed 
many of his attitudes on life or toward the way our home 
should be, and after talking with him I found he was still 

feeling that everything that.” At that point she was 

interrupted by the trial judge. (J. App. 68-69) Later the 
trial judge asked: 

“The Court: Suppose he had apologized, would you 
have taken him back then and there ? 

The Witness: Well, I considered it because I realize 
that with children it is very hard to have a broken home. 
That is why I even tried to talk to him, but after the 
talk with him things weren’t changed any at all and I 
couldn’t see where the children would gain from it, and 
neither would I, and I don’t believe even that he 
would.” (J. App. 69) 

When the trial judge completed his examination, the 
following examination by appellant’s counsel occurred: 

“Q. During that conversation last summer did he 
spend any time making complaint against you? A. Yes, 
he did. He said that he still contended that I did not 
know how to keep house. I did not, apparently, from 
his viewpoint, know the fundamentals of running it nor 
technically of the children, but he was willing to for¬ 
give, and I felt—I am not an authority on it—but I 
didn’t feel I could be entirely wrong in everything I 
had done in trying to keep house and rearing the 
children and being a wife. 

Q. The short of it is that at that time he placed all 
the blame with you? A. Yes, he did.” (J. App. 70) 
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Thus, it clearly appears from the testimony that her re¬ 
fusal to be reconciled was not based on any refusal on his 
part to apologize but rather on the fact that their conversa¬ 
tion showed and convinced her that he had not changed since 
their separation occurred and, if reconciled, she could ex¬ 
pect a continuation of his cruel conduct. 

During cross-examination of the appellant by counsel for 
the appellee, the following had occurred (J. App. 32-33): 

“Q. Is there any possible chance of reconciliation be¬ 
tween you and your husband? A. No, sir. 

Q. Has your husband tried to effect such reconcilia¬ 
tion? A. Yes, he has. 

The Court: Are you willing to take your husband 
back? 

The Witness: No, sir. 

The Court: Why not? 

The Witness: For the sake of the children. 

The Court: For the sake of the children it would 
be better for you to be together. 

The Witness: It would, sir, if they were living in the 
kind of environment that I think they should be in, but 
a person who is so scornful of religion and so inconsid¬ 
erate of them having friends in the home— 

The Court: You knew he was scornful of religion 
before you married him. 

The Witness: Unfortunately, I was. 

The Court: Then you can’t complain of that. 

The Witness: No, but I am trying to select the lesser 
of two evils for the sake of the children. 

The Court: It is better for the children to have the 
advantage of both parents. 

The Witness: That is quite true, and I agree with 
you if I thought they had a father who wouldn’t get 
after the children. I used to beg him to try to consider 
them; they were tiny babies, and he said, “What about 
my own nerves?” 

The Court: You are suing him on the ground of 
cruelty to you. You can’t get a divorce on the ground 
of cruelty to the children. 

The Witness: No, that is too bad for the children. ” 
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4. The trial judge did not allow appellant to prove the 
appellee’s general course of conduct and her whole case. 

As part of the charge of cruelty, the appellant offered 
evidence of (1) the appellee’s cruelty to the children, (2) 
that the appellee was rude to visitors in their home and 
would absent himself from social engagements with friends 
and relatives in their own home as well as in the homes of 
friends and relatives, much to the embarrassment of the 
appellant, (3) that the appellant had a religious background 
and a keen sensibility in the matter of religion, and the ap¬ 
pellee condemned and ridiculed it, much to her embarrass¬ 
ment and sensibilities in that regard (See page 3 of this 
brief), (4) that the appellee got up at night with a news¬ 
paper and wrote around the margin “I hate living,” (5) 
that the appellee used profanity in the presence of the 
appellant and their children, and (6) evidence of the ap¬ 
pellee’s general course of conduct. The trial judge ex¬ 
cluded all this evidence, except the evidence of cruelty to 
the children and when he admitted that evidence, and later, 
he made remarks clearly showing that he did not regard 
cruelty to the children as evidence of cruelty to the appel¬ 
lant. In excluding the other evidence, he said, among other 
things: “I think those are trivialities. * * * It is not mental 
cruelty to be rude to friends. * * * She should have known 
what hjs attitude toward religion was before she married 
him. * * * While, of course, using profanity is very repre¬ 
hensible I don’t feel that under the District of Columbia 
Statute that is a ground for divorce, so you needn’t pursue 
that. * * * I am going to exclude that (referring to a ques¬ 
tion about how many times the appellee intentionally ab¬ 
sented himself when friends or relatives were invited guests 
in their home). I told you before I consider that as trivial 
and I don’t consider that any ground for divorce. * * * But 
you can do that by bringing out some serious episodes but 
not trivialities, * * Counsel for the appellant made his 
position about these matters perfectly clear; that is to say, 
that it was not his contention that any one of these matters, 
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standing alone, constituted cause for divorce on the ground 
of cruelty but collectively they tended to show that the 
appellee’s general course of conduct was cruel and had im¬ 
paired and threatened further impairment of the appel¬ 
lant’s health and, together with the acts of physical cruelty 
and other facts and circumstances shown by the evidence, 
constituted ground for a limited divorce, and counsel cited 
authorities supporting his contention. (J. App. 15, 17-20, 
35-37, 40-43, 48) 

Evidence of admissions of guilt of misconduct by the 
appellee was brought out on cross-examination of the ap¬ 
pellee and the trial court placed an obviously erroneous 
construction on the testimony. (J. App. 61-62) The effect 
of the construction he placed thereon was to exclude the 
testimony as evidence of admissions of guilt -when it was 
plain that the admissions were intended by the appellee 
as admissions of his guilt and nothing else. 

5. The trial judge abused his discretion in fixing the 
amount of maintenance for the children by taking into con¬ 
sideration (a) appellant’s refusal to live with appellee and 
(b) the letter appellant wrote appellee when she left him. 

“The Court: I am not going to allow $60 a month. 
I say she should go back to her husband. He is anxious 
to be reunited with his family. * * # 

u * # * 

“The Court: I must add that I thought the note she 
left for her husband was a very heartless note. Here 
was a case of a wife leaving her husband and leaving 
a note that she was doing it by advice of counsel. That 
was a very callous note to leave. 

u • * • 

“As I say, I think this couple should be reunited and' 
try to make a go of it again, and that is another reason 
why I have no desire to be liberal to make an allow¬ 
ance in this case. I want to encourage these people to 
become reconciled.” (J. App. 75-76) 
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These were not appropriate factors to be taken into con¬ 
sideration where only maintenance for the children was 
involved. Pedersen v. Pedersen, 71 App. D. C. 26, 107 F. 
(2d) 227 and authorities cited in footnote 32, Braden v. 
Braden, 280 Ky. 563, 133 S.W. (2d) 902; Jones v. Jones, 
(Ark.) 137 S.W. (2d) 238; Com. ex rel Firestone v. Fire¬ 
stone, (Pa. Super.) 45 A. (2d) 923. 

CONCLUSION. 

It is respectfully submitted that the judgment should be 
reversed with costs and reasonable counsel fees in favor of 
the appellant. 

Arthur J. Helland, 

Attorney for Appellant, 
Shoreham Building, 
Washington, D. C. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS 

107 Filed Apr. 30,1946 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 34580 

Thelma Adams Kimmell, 2400 S Street, S.E., Apt. 203, 
Washington, D. C., Plaintiff , 

v. 

Charles E. Kimmell, 2400 S Street, S.E., Apt. 203, 
Washington, D. C., Defendant. 

Complaint for Legal Separation From Bed and Board on 

the Ground of Cruelty 

1— Jurisdiction is founded on Section 16-403 of the Code 
of Laws for the District of Columbia, 1940 Edition. 

2— Plaintiff is a citizen of the United States, a bona fide 
resident of the District of Columbia, and has been a bona 
fide resident of said District for more than one year next 
preceding the filing of this complaint, although at the pres¬ 
ent time, because of the defendant’s cruelty, she is staying 
in the home of her sister at 22 Chillum Road, Hyattsville, 
Maryland. 

3— Defendant is a citizen of the United States, a resident 
of the District of Columbia, and has been a resident thereof 
for more than one year next preceding the filing of this 
complaint. 

4— Plaintiff and defendant were united in marriage in the 
District of Columbia on December 22,1943, and two children 
have been born of the marriage; namely, Robert Bruce 
Kimmell and Charles David Kimmel, twins, who were bom 
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on October 5, 1944, and who are and always have been in 
the care and custody of the plaintiff. 

5— Plaintiff says that defendant has been physically and 
mentally cruel to her. On several occasions he has jerked 

her arm and on one occasion slapped her on the side 
108 of her head and on many occasions has threatened to 
strike her and has used vulgar and profane, language 
in the presence of her and their children, and has been cruel 
to the plaintiff in other ways. She further says that, in dis¬ 
ciplining their children, the defendant frequently has been 
so violent and severe that his discipline of them has 
amounted to physical cruelty to the children and mental 
cruelty to the plaintiff. As a result of the defendant’s 
cruelty to the plaintiff and their children, the plaintiff’s 
health has been impaired and threatened with further im¬ 
pairment. 

6— Plaintiff says that although able so to do, the defend¬ 
ant has failed and refused to maintain the plaintiff and 
their children since April 1,1946, at which time, because of 
the defendant’s aforesaid cruelty, the plaintiff left their 
home at the above address and, taking the children with her, 
went to the home of her sister at the above mentioned ad¬ 
dress. Plaintiff further says that she is unemployed and 
has no income, and that the defendant is employed at the 
Bellevue Magazine, Navy Yard, and in addition to his earn¬ 
ings there has savings amounting to about $3,000.00. 

Wherefore, plaintiff prays judgment for relief as follows: 

1— That she be granted a legal separation from bed and 
board from the defendant on the ground of cruelty. 

2— That she be granted sole custody of their said children, 
pendente lite and permanently. 

3— That the defendant be ordered and directed to pay ali¬ 
mony to the plaintiff for the maintenance of herself and 
their said minor children, pendente lite and permanently. 




4 


4—That the defendant be ordered and directed to pay to 
the plaintiff, pendente lite and after trial, suit money, in¬ 
cluding counsel fees, to enable her to conduct this action. 

5—And for such other and further relief as to the 
109 court may seem meet and proper, the exigencies of 
the case may require, and the evidence may show the 
plaintiff to be entitled. 

Thelma Adams Kimmell 


District of Columbia, ss: 

Thelma Adams Kimmell, being first duly sworn, on oath 
says that she has read the foregoing complaint, by her sub- 
i scribed, and knows the contents thereof, and that the facts 
therein stated she verily believes to be true. 

Thelma Adams Kimmell 

Subscribed and sworn to before me, a notary public in and 
i for the District of Columbia, this 30th day of April, A. D. 
1946. 

Genevieve M. Foreman, 
Notary Public, D. C. 

I My commission expires Sept. 9,1947. 

Arthur J. Hilland, 

Shoreham Building, 

Attorney for Plaintiff. 

! 110 Filed May 9, 1946 

Answer 

Comes now the Defendant, by his attorney of record, and 
i states to this Honorable Court as follows: 

1. He admits the jurisdiction of this Court herein. 

2. He admits the allegations of Par. No. 2, with the excep¬ 
tion of the words, “because of the defendant’s cruelty”. 
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3. He admits the allegations of Par. No. 3; and, in elabo¬ 
rating thereon, he says that he enlisted in the U. S. Navy, 
May 6, 1944, following which he was stationed in various 
parts of the United States until March 19, 1945, on which 
date he left for service in the Pacific Theater of operations, 
where he remained with said navy until December 12th, 
1945, when he returned to Seattle, Washington, and sub¬ 
sequently returned to his home in this city, after discharge 
from the Navy on December 24, 1945, on which date he re¬ 
turned to make his home with Plaintiff and the children. 

4. He admits the allegations concerning the marriage, and 
the birth of the children, as stated in Par. No. 4, but he 
denies that the Plaintiff has always had the custody and 
care of the children; and, he states that since his discharge 
from the service until the time Plaintiff left the home, that 
both parties hereto shared the custody and care of the 
children. 

5. He denies that he has been physically and mentally 
cruel to plaintiff; he denies slapping and jerking Plaintiff, 
but admits that at about 3:00 A.M., March 27th, last, when 
he got out of bed to tend to the children, and while so tend¬ 
ing them, Plaintiff got out of bed and began remonstrating 

with Defendant, whereupon Defendant took Plaintiff 
111 gently, but firmly, by the arm, turned her toward the 

bed and told her to go back to bed; he denies that he 
has ever threatened Plaintiff, but states, that on different 
occasions, when he was tending to the children Plaintiff 
would interfere with him, and, on several of said occasions 
Defendant told her that she should have a spanking; he ad¬ 
mits that he has used minor profanity at different times in 
the presence of his family; he denies that he has been cruel 
to Plaintiff, and states that he has never touched Plaintiff, 
by slapping, jerking, or in any other manner, in anger; he 
denies that he has ever been physically cruel to the children, 
but states to this Court that due to his absence from her 
and the children, while he was in active service, Plaintiff 
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became so accustomed to being without him that she resents 
his being with her and the children; he denies that Plaintiff’s 
health has been impaired, or will be impaired, by reason of 
his cruel treatment, because he reiterates that he has never 
been cruel to her; he further states, that Plaintiff is of a 
nervous and irritable disposition, and he charges her with 
not giving him an opportunity to re-adjust himself in the 
family relationship, and, he states further, that Plaintiff is 
not trying to re-adjust herself to the proper family rela¬ 
tionship; as evidence of this, Defendant states that they 
lived together until April 1st, 1946, on which date the Plain¬ 
tiff left the home of the parties, leaving the following note: 

“Charles— 

As I have told you I was going to leave you, so with the 
advice of my lawyer I have taken my things & left today. 

My lawyer will advise you of any thing further. 

TK.” 

6. Defendant denies that he has ever failed and refused to 
maintain and support Plaintiff and the children, and says 
that from the time of their marriage until he enlisted he 
turned over his pay check, about $48.00 weekly, to Plaintiff 
each and every week; and, from the time he enlisted to the 
date of his discharge Plaintiff received not less than $100 
each and every month until the birth of the children, after 
which event she received not less than $150.00 each 
112 and every month thereafter, which payments to her 
were due to Defendant’s allotments and the govern¬ 
ment family allowances; that following Defendant’s dis¬ 
charge he received an allowance of $100.00 per month for 
three months, all of which he turned over to Defendant; that 
beginning March 4th, 1946, Defendant began employment at 
the U. S. Naval Magazine, Bellevue, this city, at a weekly 
rate of $46.58, which is his present salary; that he always 
turned the said weekly salary over to Plaintiff, getting in 
return the sum of $2.00 weekly from her; that on Thursday, 
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March 28th, last, Defendant, as usual, turned over the said 
weekly check to Plaintiff, which amount together with 
$6G0.00 of Defendant’s bonds, she took with her at the time 
she left Defendant; also, there were groceries bills in the 
amount of $30.00, plus milk bills of $11.54, and a telephone 
bill of $2.65, which remained unpaid at said time, all of 
which Defendant has paid since then; that since Plaintiff has 
left, Defendant has tried to effect a reconciliation with her, 
but this has been refused; that on or about April 14th, last, 
Defendant went to place where Plaintiff was staying, but 
she refused to even see him, whereupon he offered his weekly 
check of $46.58 to her sister to give to Plaintiff, but the said 
sister refused it informing him that Plaintiff could not ac¬ 
cept said check, and that he had better see the lawyer. 

Wherefore, having fully answered, Defendant prays that 
Plaintiff’s Complaint he dismissed. 

Charles E. Kimmell. 

Harry J. Harth, 

900 F St., N. W., 

Attorney for Defendant. 

District of Columbia, ss: 

I, Charles E. Kimmell, being first duly sworn on oath 
according to law depose and say: that I have read the afore¬ 
going Answer by me subscribed and I know the contents 
thereof; the matters and things therein stated as of my 
own knowledge are true, and those stated upon information 
and belief I believe to be true. 

Charles E. Kimmell. 


Subscribed and sworn to before me this 4th day of May, 
1946. 


Henry Gilligan, 

Notary PMic, D. C. 


• • • • 


• * • 


• • • 
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113 Filed Nov. 17,1947 

Findings of Fact and Conclusions of Law 

This action having been tried by the Court without a 
jury on November 5th and 6th, 1947, the Court hereby makes 
the following findings of fact and conclusions of law: 

1. That the parties hereto are residents of the District of 
Columbia, and have been such residents for more than two 
years immediately prior to the filing of the complaint herein. 

2. That the parties hereto were lawfully married in the 
District of Columbia on December 23rd, 1943; that following 
said marriage they lived and cohabited as husband and wife 
in the District of Columbia until April 1st, 1946, since which 
date they have not lived nor cohabited as husband and wife. 

3. That two children were born to the parties as the re¬ 
sult of this marriage, Robert Bruce, and Charles David, 
twins, born on October 5th, 1944. 

4. That upon the pleadings and the evidence adduced in 
open court, the Court finds that the plaintiff has not sus¬ 
tained by proof the allegations of her complaint as to the 
alleged acts of cruelty complained of therein. 

5. That the parties hereto are living separate and apart 
from each other; and, therefore, the Court finds that the 
best interests of the said children are to be served by award¬ 
ing their custody to the plaintiff, and, requiring the defend¬ 
ant to contribute to their support in accordance with his 
present ability to do so. 

CONCLUSIONS OF LAW. 

1. That the Court has jurisdiction of the subject matter 
and the parties hereto. 

2. That the plaintiff has not made out a cause of 

114 action upon which the relief prayed for can be 
granted. 
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3. That the custody of the said children be awarded to 
the plaintiff. 


4. That the defendant be required to contribute to the 
support of the said children. 


Seen: 


Alexander Holtzoff, 
Justice. 


Arthur J. Hilland, 

Attorney for Plaintiff. 

• *•••••••* 

115 Filed Nov. 17,1947 

Order Dismissing Cause and Providing for Maintenance 
and Custody of Minor Children 

This cause coming on to be heard at this term of Court, 
upon the pleadings and the evidence adduced herein, consist¬ 
ing, inter alia, of the oral testimony of both parties hereto, 
and after argument by counsel for both parties, and the 
Court finding therefrom, that the plaintiff has not sustained 
by proof the allegations of her complaint as to the alleged 
cruelty, and that plaintiff has not made out a cause of action 
upon which the relief prayed could be granted, it is, by the 
Court, this 17 day of November, 1947, 

Adjudged, Ordered and Decreed: 

1. That the plaintiff’s complaint be, and the same hereby 
is, dismissed, with prejudice. 


2. That the plaintiff, Thelma Adams Kimmell, be, and 
she hereby is, granted the custody of the minor children of 
the parties hereto, namely, Robert Bruce Kimmell and 
Charles David Kimmell, with the privilege to the defendant 
father of seeing and visiting the said minor children at any 
reasonable time or place. 

3. That the defendant, Charles E. Kimmell, be, and he 
hereby is, ordered and directed to pay to the plaintiff, 
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Thelma Adams Kimmell, the sum of TEN DOLLARS 
($10.00) per week, commencing on the 9th day of November, 
1947, and continuing each and every week thereafter, for 
the maintenance and support of the aforenamed minor chil¬ 
dren, until further order of this Court. 

By the Court: 

Alexander Holtzoff, 

Justice. 

Seen: 

Arthur J. Hilland, 

Attorney for Plaintiff. 

n* 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
• *•••••••* 

2 Thelma Adams Kimmell the plaintiff herein, being 
duly sworn, testified as follows: 

3 Direct Examination. 

By Mr. Hilland: 

Q. Will you please state your full name? A. Telma 
Adams Kimmell. 

Q. Are you the wife of the defendant, Charles E. Kim¬ 
mell? A. Yes, I am. 

Q. Where and when were you and Mr. Kimmell mar¬ 
ried? A. December 22, 1943, in Washington. 

Q. Where did you live at the time of your marriage? 
A. In Washington. 

Q. How long have you lived in Washington? A. From 
about 1932. 

Q. And did you come here at that time with your 
family? A. I came here with a sister and a brother, and 
my family followed. 
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Q. Where did your husband live at the time of your 
marriage? A. In Washington. 

Q. How long had he lived here? A. All of his life ex¬ 
cept he had been to Pearl Harbor prior to our marriage, 
just prior to that. 

Q. Was that during service in the Navy? A. He was 
a civilian in the Navy Yard at Pearl Harbor. 

4 Q. Where did you and Mr. Kimmell live after you 
were married? A. 2400 S Street, Southeast. 

Q. How long did you live there? A. I lived there until 
April, 1946. 

Q. What occurred in April, U946? A. The first day of 
April I took the children and left. 

Q. Where did you go? A. I went to the home of my 
sister. 

Q. And where is that? A. 22 Chillum Road, Hyattsville, 
Maryland. 

Q. When you went out to Maryland will you explain to 
the Court the circumstances under which you went there? 

A. Well, I had to, from the loss of sleep due to- 

Q. (Interposing) I don’t mean why you left. Why did 
you go to that particular place ? A. I went there for some 
place to go. I had no other place to go under the circum¬ 
stances, and I went there on a temporary basis until I 
could adjust myself or get work or do something to take 
care of the children. 

Q. At the time you went there, did you have any inten¬ 
tion of remaining permanently in Maryland? A. No, I 
didn’t. 

Q. Tell the Court your intention with respect to 

5 your place of residence. A. Until I could get my¬ 
self established; I intended to get a place of my 

own. 

Q. Where? A. In Washington. 

The Court: Well, the defendant is a resident of the Dis¬ 
trict of Columbia, so there is no question. 

Mr. Hilland: I think she is, too, as a matter of law. I 
did want to explain that to Your Honor. 

I 
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By Mr. Hilland: 

Q. Were any children bom of the marriage? A. Yes, 
twin sons. 

Q. When were they bom? A. October 5, 1944. 

Q. In whose custody have they been since they were 
bom? A. They have been in mine, or ours until I left. 

Q. Will you tell the Court what Mr. Kimmell’s attitude 
and conduct was toward the children commencing from 
the time of their birth in 1944? A. Well, he was always 
very impatient at their crying and became upset, and of 
course he from time to time later would curse them, especi¬ 
ally when they were big enough to sit at the table but 
they still were not yet a year and a half old. 

The Court: I suggest you direct your attention to 
6 the acts of cruelty against the plaintiff. That is 
the basis of this action. 

Mr. Hilland: It is, Your Honor, but those grow out of 
that. 

The Court: In these actions I always believe in confin¬ 
ing the testimony to specific acts of cruelty or a course of 
conduct that constitutes cruelty and not go into ramifica¬ 
tions. 

Mr. Hilland: I quite agree with Your Honor, but I think 
as it unfolds Your Honor will see. 

The Court: I am only making a suggestion. 

By Mr. Hilland: 

Q. Where were the children bom? A. In Sybley Hos¬ 
pital. 

Q. When you and the children left the hospital where 
did you first go? A. I took the children to my sister’s; 
rather, I didn’t take them from the hospital with me. One 
was an incubator baby and one was ill. 

Q. Where was Mr. Kimmell at the time of their birth? 
A. He was on sea duty out of Norfolk at the time, at. the 
very date of their birth. 

Q. After you took the children to your sister’s where 
was he stationed ?„ A. Temporarily in Norfolk. 
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Q. Did there come a time when he was stationed in 

7 Baltimore? A. Yes. 

Q. Just prior to the time of your separation, you 
separated April 1, 1946; is that right? A. That is right. 

Q. Calling your attention to a few days or a few nights 
prior to the time you left there, particularly to the night 
of March 27, 1946, which was four days before the separa¬ 
tion occurred, will you ‘tell what if anything occurred 
while you were putting the children to bed, about 8 o’clock 
that night? A. I was putting the children to bed; my hus¬ 
band was already in bed; because they were crying and 
fussy he became angry and cursed and swore and pulled 
me by my arm across the bed and slapped me on the side 
of the head. 

Q. On the night of Saturday, March 30, 1946, will you 
tell what if anything occurred? A. My husband had been 
caught in the rain that day and when he came home he was 
in quite an angry mood. He left the apartment around 7 
or 7:30, I am not clear of the time, not telling when he 
was coming back. His actions had been so peculiar to me 
that up until that time I know I was beginning to have 
doubts in my mind, and I called his brother to tell him 
what had happened and asked him if he would come over 
or suggest that I get someone in with me. 

8 I also asked him if at any time his brother, my 
husband, had ever had a nervous breakdown, to 

which question he evaded an answer although he did say, 
“If you call me at any time during the night just let the 
telephone ring once and I will come immediately.” 

Q. Did your husband return later that evening to the 
apartment? A. Yes, he did. 

Q. About what time? A. Around 11 or 11:30, maybe a 
little bit before or after that time. 

Q. During the night what if anything occurred after 
his return? A. This had happened any number of times 
when the children were teething, and especially Bruce 
groaned very loudly because his teeth apparently were 
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very hard to come through, and his father became very 
impatient with them; he would lie in bed and yell- 

The Court: No, I think you are not answering Mr. 
Hilland’s question. The question was what happened on 
March 30th after your husband returned about 11 o’clock. 

The Witness: Nothing happened then. 

The Court: That was the question, wasn’t it? 

Mr. Hilland: That is right. 

9 By Mr. Hilland: 

Q. After he returned during the night what disturb¬ 
ance occurred that night? A. Well, after one of the 
children groaned very loudly he would lie in bed and yell 
to the child, “Shut up or I will bang you,” which natur¬ 
ally did not stop the child. He would leap from his bed 
in a fit of temper, race across the room, raise his hand and 
strike the child so quickly that he never had any idea 
where the blow would fall. 

Q. Did he do that that night? A. He did that that 
night. Naturally I was always right behind him, not know¬ 
ing what was going to happen to the children. He took 
me rather vigorously by the arm, as though to shake me 
—he had done that on several occasions; he didn’t like 
my interfering with the children- 

Q. Did he do that sort of thing to the children and to 
you at night on other occasions? 

Mr. Harth: If Your Honor please, I don’t quite under¬ 
stand Mr. Hillard’s question, “Did he do that sort of 
thing to you and the children?” 

The Court: I think the question is too general. I sug¬ 
gest you reframe the question. 

By Mr. Hilland: 

Q. Will you tell of any other occasions when he got up 
at night with the children and struck one or both? 

10 A. Well, it happened- 

The Court: Mr. Hilland, I am a little perplexed. 
Of course, striking a little baby is a very reprehensible 
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act, but this is an action for a limited divorce on the 
ground of cruelty to the wife. 

Mr. Hilland: Yes, Your Honor. 

The Court: Cruelty to the children, if there was cruelty, 
is a regrettable fact- 

Mr. Hilland: It could also constitute mental cruelty to 
the mother. 

The Court: Your theory is that cruelty to the children is 
cruelty to the mother? 

Mr. Hilland: Yes. 

The Court: Very well. I am not sure that I agree with 
you, but I will let the evidence in. 

The Witness: I was so constantly in fear of not know¬ 
ing what was going to ever take place to my children at 
night that our apartment was in a constant turmoil, with 
the result I did not get sleep. 

I picked the children up at these occasions and would 
try to soothe them and pacify them, as a child under a 
year and a half I thought should have it. I had no sleep 
at night. I had to keep going during the day. 

By Mr. Hilland: 

Q. Did you have any help in your home? A. I 
11 had no help whatsoever. I did my washing by 
hand, with the exception- 

Mr. Harth: I don’t think the witness’ answer is re¬ 
sponsive. 

The Court: I will overrule the objection. I think the 
testimony is pertinent. 

By Mr. Hilland: 

Q. When did Mr. Kimmell return from the Naval Serv¬ 
ice, or when was he discharged? A. He returned home 
December 24, 1945. 

Q. How soon after his return did he manifest irritation 
in respect to the children? A. Well, he really had shown 
it before he went away. 
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Q. When did he first manifest it? A. When I had re¬ 
turned to my apartment around the 10th or 15th of Decem¬ 
ber, 1944. 

Q. Where was he stationed at that time? A. In Balti¬ 
more, and he came home over the weekends. 

Q. Will you tell the Court what did occur on the occa¬ 
sions when he came home over weekends? A. I was con¬ 
stantly in another turmoil- 

The Court: Just tell us what occurred. You see we 
are not interested in your state of mind, but rather in 
what happened. What was done and what was said. 

The Witness (continuing): When the children 
12 would cry he would curse them. He was most im¬ 
patient. One of the children’s ears protruded and 
he was constantly pushing the child’s ears back, thinking 
I was not performing my- 

Mr. Harth: I object to what he was thinking. 

By Mr. Hilland: 

Q. What did he say and do? Tell what he did and what 
he said, not what he was thinking. A. He cursed the chil¬ 
dren. He called David an “S” of a baby. The child was 
at that time not three months old. He didn’t at that time 
lay any hands on either of us or any of us at that time, 
but he was so impatient with them. 

The Court: We have been over that. The witness has 
told us four or five times that the defendant cursed the 
children and was impatient. 

By Mr. Hilland: 

Q. When did he first strike the children and you? A. 
When he came back. 

Q. He came back December 24th— A. 1945. 

Q. And about how soon after that did he begin strik¬ 
ing the children and you? A. Well, within about a month’s 
time. 

Q. With what frequency did that occur? A. Well, almost 
every night at the table. He did not like the children 
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getting up from the table. He would grab them by 

13 the arm and he would curse them and tell them 
they had to stay at the table. Almost every night, 

the children were teething and they were fretful, and he 
would yell at them from the bed, night after night, “Shut 
up;” “I will bang you,” and he was out of his bed and 
set up such a fit of rage I would never know what would 
happen. 

The Court: I think you have exhausted this line. 

The Witness: I can tell you he one time struck Bruce 
on the back of the head, and he struck him each time he 
would go across the room to the child. 

He spanked David one night so hard because he wakened 
and cried, that the child was hysterical the rest of the 
night and sobbing. 

By Mr. Hilland: 

Q. What did he do with you when you undertook to 
pick up the children? A. He would get me by the arm as 
though to shake me and tell me to leave them alone. 

The Court: You have been over that. If there is any¬ 
thing additional you may bring that out. 

By Mr. Hilland: 

Q. When you made engagements with friends what if 
anything—that is, when you invited friends or relatives 
in your home, what if anything would Mr. Kimmell do? 
A. I seldom invited them, didn’t know what would 

14 happen, but if he knew of it previously very often 
he absented himself from the apartment, or if he 

was there he was rather sullen. 

The Court: I think those are trivialities. The fact he 
didn’t like visitors in the house is no proof of cruelty. 
Are there any further acts of cruelty? 

Mr. Hilland: What I have in mind, in addition to these 
acts of physical cruelty, is the mental cruelty. 

The Court: It is not mental cruelty to be rude to friends. 
It is very bad social manner, but I don’t think it is cruelty, 
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and I am not going to listen to trivialities of that kind. 
I always exclude them in divorce actions because they don’t 
help either party to make out a case and only make mat¬ 
ters worse, and in addition to that they consume time of 
the Court which ought to be devoted to other litigants. 

Mr. Hilland: May I state to the Court what I conceive 
about mental cruelty? 

As I understand it mental cruelty is indefinable, and the 
only way the Court can determine whether or not there 
is mental cruelty is by hearing what has been done by 
the person charged with mental cruelty and then deter¬ 
mining the effects, if any, that it has had or threatens to 
have on the victim. 

I have in mind, Your Honor, a leading case in Virginia 
where all that was involved was the admission by the wife 
to the husband that prior to their marriage she had 
15 been guilty of some indiscretion. He was a very 
religious person, and they lived in the house of his 
mother and father, who were religious fanatics, and they 
constantly quoted the Bible to her until it had- 

The Court: I am not going to hold it is cruelty to quote 
the Bible. 

Mr. Hilland: In that case the Court said it was almost 
inconceivable that quotations from the Bible could con¬ 
stitute mental cruelty but in that case they did. 

The Court: I think perhaps the Virginia courts are a 
little more lenient in their definition of cruelty than the 
courts of the District of Columbia. 

Mr. Hilland: If I may state then, without burdening 
Your Honor, the substance of what I want to prove along 
this line: I want to show, if Your Honor please, that she 
had friends and relatives; that from time to time she 
would invite them to their home and whenever there was 
an engagement he would absent himself, very much to he-** 
embarrassment. 

If they were invited to the home of friends or relative • 
he would not go with her, as a result of which she would 
have to go alone. 
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I also want to show that she had a religious background 
and a keen sensibility in the matter of religion, and that 
he had a very irreligious attitude. He condemned it and 
ridiculed it, much to her embarrassment and sensi- 

16 bilities in that regard. 

The Court: I think she should have found all that 
out before she married him. She should have known what 
his attitude toward religion was before she married him. 
I think that might make the two incompatible. However, 
incompatibility is not a ground for divorce in the District 
of Columbia. I don’t think that rises to the dignity of 
cruelty, the mere fact that the husband may have had 
this attitude which you mentioned toward social engage¬ 
ments. I would say a person who has that attitude is a 
queer person and a very difficult person to get along with, 
but I want to call your attention to the case of Underwood 
vs. Underwood which holds that bickering and minor in¬ 
compatibility and difficulty one way or the other along 
with the other abuse is not sufficient cruelty as to justify 
a divorce. 

Mr. Hilland: It does not constitute mental cruelty? 

The Court: It is a very recent case, within the last 10 
years, I think. 

By Mr. Hilland: 

Q. Mrs. Kimmell, how many times would you say that 
Mr. Kimmell struck you and grabbed you by the arm? A. 
He struck me once across the face. He grabbed me by 
the arm at least on three occasions. 

Q. Was there a time when he kicked you anywhere? A. 
He kicked me up and down my right leg, which was 

17 supposed to be in jest, but it was so hard it bruised 
my leg and caused lumps on it. 

Mr. Hilland: In this connection, Your Honor, to com¬ 
plete my tender along that line- 

The Court: I am not saying that what you have so far 
shown doesn’t constitute cruelty. My ruling merely is 
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that bringing in these other trivialities, I call them, which 
you have mentioned, wouldn’t help. 

Mr. Hilland: Suppose I try to develop it then, if Your 
Honor please, and we will try to keep away from those 
trivialities. 

By Mr. Hilland: 

Q. Mrs. Kimmell, on occasions when Mr. Kimmell got 
up at night with a newspaper what if anything would he 
do? A. On. occasion the next morning when I would get 
up all around the margin of the newspaper would be writ¬ 
ten “I hate living.” 

Mr. Harth: If Your Honor please- 

The Court: I will exclude that. This is not a mental 
health case. 

Mr. Hilland: That is true, if Your Honor please, but I 
want to show that it did affect her mentally and physically 
and upset her. 

The Court: No. Suppose a husband is a neurotic, or 
suppose his mental health is bad, that naturally will 
18 affect the wife; no doubt about that; but that 
wouldn’t constitute a ground for divorce. That is not 
cruelty. Cruelty must be something that the husband does 
intentionally to his wife. Writing that sort of thing on 
the edge of the newspaper all night long might indicate 
he needs psychiatric treatment but it doesn’t constitute 
cruelty. 

By Mr. Hilland: 

Q. Mrs. Kimmell, let me ask you what if anything oc¬ 
curred on the occasion that you and Mr. Kimmell were 
taking the babies to church to be baptised? A. He was 
still in the Navy and had his Navy uniform on, and be¬ 
cause some of the fuzz from one of the blankets of the 
baby would get on his uniform he would turn and—he said 
this on many occasions—he would turn and look at me and 
say “ Jesus Christ, the God-damned S of a B Jew Bast- 
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ard,” and he would blame that on these things that hap¬ 
pened. 

Q. And that occurred on the very occasion of taking the 
children to church to be baptised? A. Yes. 

Q. Did he say that thing and that sort of thing in the 
presence of you and the children on other occasions? A. 
Yes, he did. 

The Court: I suppose hundreds of thousands of men 
have learned to use profanity while they were in the 
armed forces. That is one of the things that hap- 

19 pened in the armed forces. While I think it is very 
reprehensible, under the circumstances under which 

the plaintiff said he did use profanity—it is bad to use 
it under any circumstances in front of a lady—but he had 
just come out of the service and probably was upset. 

The Witness: That had happened before he was in the 
service, too. 

By Mr. Hilland: 

Q. Did you say it did happen before he went into the 
service? A. Yes, that had happened before he was in the 
service. 

Q. And that was not something that developed after he 
came out of the service? A. No. 

Q. Soon after you were married did you have any dif¬ 
ficulties in relation to money, and if so what were they? 
A. Well, he had been waiting for a check to come before 
we were going to buy furniture. It was very delayed in 
coming and he had refused to cash bonds to furnish our 
apartment, until it got to the point where I couldn’t stand 
it any longer at that time. He did cash bonds to buy fur¬ 
niture for the apartment. That was about a month after 
we had been married, approximately. 

Q. What I want to get then, did you work after you 
were married? A. Yes. Then I returned to work 

20 about that time and after I had worked for about 
two weeks he accused me of apparently giving my 
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money to my family, because be couldn’t understand where 
it went. I wasn’t. 

Q. Did Mr. Kimmell ever make any threats of physical 
violence against you on any occasion that he didn’t carry 
out? Did he ever threaten you? A. Not that I exactly 
know of. 

Q. At night, for example, when you were up with the 
children, did he make threats that he didn’t carry out? A. 
He would tell me to stop interfering with the children and 
he would generally—I can’t remember if he actually told 
me he would hit me or not. 

Q. Let’s take the occasion of the night before you left, 
March 31, 1946: Was anybody at your apartment on that 
occasion? A. His brother and his sister-in-law was there. 

Q. What if anything did he say on that occasion? A. 
During the course of the conversation he made a remark 
that he had bodily kicked his previous wife down the 
steps at the time he had kicked her out. 

Q. On any occasion did he threaten to do that to you? 
A. I can’t remember that he ever said he would kick me 
out. 

Q. Had he been married before? A. Yes. 

21 Q. Had you ever been married before? A. No, 
sir. 

The Court: Anything further with this witness? 

By Mr. Hilland: 

Q. Mrs. Kimmell, what if any effect did Mr. Kimmell ’3 
conduct have on your health? A. Well, I was to the point 
where I couldn’t continue as I was. I was upset for the 
concern of the children. I lacked sleep at night. 

The Court: The question is, what effect did it have on 
your health? 

The Witness: It very generally impaired my health to 
the point where I was almost on a nervous breakdown. 
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By Mr. Hilland: 

Q. How did that manifest itself? A. I finally became 
so nervous I would cry at the very least provocation, and 
I was very nervous. 

The Court: Did you consult a doctor? 

The Witness: Yes, I did consult a.doctor after I went 
to my sister. 

By Mr. Hilland: 

Q. After the separation did you obtain employment? A. 
Yes, I did. 

Q. When? A. I started the 24th of June, 1946. 

22 Q. Where? A. In Washington. 

Q. For what firm? A. For the C & P Telephone 
Company. 

Q. Are you employed at the present time? A. Yes, I 
am. 

The Court: Who takes care of the children? 

The Witness: My sister. 

The Court: She stays home, does she? 

The Witness: Yes, sir. 

By Mr. Hilland: 

Q. Do you and Mr. Kimmell own any real estate jointly? 
A. No. 

Q. Do you know of any property that he owns? A. Yes, 
sir, I do. 

Q. What? A. Property on Tenley Road out beyond 
Silver Spring, Maryland, that I think there is a home 
built on it, or partially built. He also owns a car. 

Q. What other personal property does he have? Let 
me put it this way: Does he have any war bonds? A. 
He had war bonds at the time I left. 

Q. In what amount? A. Well, roughly I would say about 
maybe $1,400; a thousand-dollar bond and several hun¬ 
dreds and some fifty’s. 

23 Mr. Hilland: Your witness. 
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Cross Examination. 

By Mr. Harth: 

Q. Mrs. Kimmell, where did you see these war bonds? 
A. When was the last time I saw them? 

Q. When did you see them the first time? A. Well, not 
all of them, but as they came from time to time. 

The Court: Don’t let’s go into war bonds. First, let’s 
go into the cause for divorce. 

Mr. Harth: If Your Honor please, I- 

The Court: I am not ruling it out, but that is a question 
that goes to alimony. I am not ruling; I am suggesting. 

Mr. Harth: I should like to go into that question of war 
bonds right now. 

The Court: What is your position about war bonds? 

Mr. Harth: If Your Honor please, she testified here- 

The Court: I heard her testimony. Wliat is your posi¬ 
tion as to the war bonds? 

Mr. Harth: I am going to show that in 1943, even be¬ 
fore they were married, this defendant turned over $6,000 
to her. 

The Court: Go ahead and show it. 

By Mr. Harth: 

Q. When did you first see these war bonds, Mrs. Kim¬ 
mell? A. Some of them were sent to me to be kept 
24 in my name, from Pearl Harbor, until he returned. 

They vrere returned to him on the 10th day of De¬ 
cember, 1944, when he returned from Pearl Harbor; they 
were all turned over to him. 

Q. When was that? A. That was before we were mar¬ 
ried That didn’t constitute all the bonds. 

Q. Do you recall how much in bonds he turned over to 
you? A. He didn’t turn them over to me, sir. He sent 
them to me to take care of. 

The Court: WThat was the total bonds that came into 
your possession? 

The Witness: I don’t remember. 
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The Court: Approximately. 

The Witness: It was approximately 5 one-hundreds. 

The Court: Give me the aggregate amount. 

The Witness: Probably $2,000 or maybe $3,000. 

By Mr. Harth: 

Q. Possibly $3,000? A. I don’t know. 

Q. You are sure it wasn’t $6,000? A. I wouldn’t like 
to swear to it; I don’t know. 

Q. Was that before your marriage? 

The Court: It makes no difference whether it was before 
or after. Let’s get along a little faster. 

25 Mr. Harth: If Your Honor please- 

The Court: Don’t answer me back. You go ahead 
with the case. 

Mr. Harth: I might state to Your Honor that you in¬ 
dulged other counsel going into the question of children 
and nervousness and sitting up at night- 

The Court: She said she returned the bonds back to 
her husband. It makes no difference when they came into 
her possession, whether they came into her possession be¬ 
fore or after the marriage. 

By Mr. Harth: 

Q. When did you return the bonds to your husband? A. 
December 10th, 1944, before we were married; the day 
he returned from Pearl Harbor. 

Q. The 10th day of December, 1943? A. 1943, I am 
sorry. We were married in 1943. 

Q. And that was before you were married? A. Yes, we 
were married the 22nd of the same month. 

Q. And did you return all the bonds? A. Yes, I did, 
all of them. 

Q. Where did your husband first strike you? Do you 
recall? A. Yes, I do. The very first time he actually 
struck me was on the night of Wednesday, I think it was 
the 27th of March, 1946. 
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26 Q. That is the first time he ever struck you? A. 
He actually struck me; he had taken me by the arm 

as though to shake me. 

Q. You said he also kicked you. When did he kick 
you? A. That was prior to that. I can’t tell you the 
definite time; I can’t remember. 

Q. Did you have any ill effects from the blow that your 
husband gave you? A. Well, my ear, it was right across 
the side of my ear; it was red for two days; it hurt. It 
was hard enough to keep the side of my ear red for two 
days. 

Q. Did he ever strike you after that, after March 22nd? 
A. No, he didn’t. 

Q. He did not? A. He took me by the arm after that, 
but he did not actually strike me. 

Q. He took you by the arm; did that hurt you? A. It 
left fingerprints. I don’t suppose you could say it really 
hurt, but he left his fingerprints. 

Q. When was that? A. That was at night when I would 
attempt to interfere when he was at the children. 

Q. Do you recall the date? A. That was on several oc¬ 
casions, but that one in particular was on that same Wed¬ 
nesday night. 

27 Q. On the same Wednesday? A. That is right; 
and also on Saturday night again following that, 

that would be the 30th of March. 

Q. That was Saturday then? A. That is right. 

Q. What did you do after he struck you on the 27th? A. 
After he what—struck me? 

Q. Yes. You said he struck you on the 27th, across the 
ear. A. I think I may have made a remark to him. I in 
no way attempted to retaliate. 

Q. Were you afraid of him after that date? A. I really 
and truly was; I became fearful, not for myself, but for 
the children. 

Q. I don’t quite understand- 

The Court: Let the witness finish the answer. 
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Mr. Harth: If Your Honor please, I can’t understand 
her. 

The Court: Speak louder. 

The Witness: I became fearful, mostly for my children. 
I was afraid that in revenge toward me, he seemed to have 
such a peculiar attitude toward me, that he would take it 
out on the children, and I knew I had no strength to pro¬ 
tect them. 

By Mr. Harth: 

Q. What did you do? A. I eventually left. I 
28 didn’t know what else to do. 


29 Q. Mrs. Kimmell, getting back to the time your 
husband kicked you, do you recall when that was? 

A. As near as I can recall it was about a week preceding 
the 27th of March. 

Q. Did he kick you in anger or were you playing with 
each other? A. It was not supposedly in anger, though at 
the time I said it hurt. 

The Court: You said it was in jest, didn’t you? 

The Witness: It was in jest. 

By Mr. Harth: 

Q. Directing your attention to March 31, you said your 
husband grabbed you by the arm. A. Was that the 

30 date that he grabbed me by the arm? You mean 
at night? 

Q. On the night of the 30th, that was a Saturday night. 
He also did that on the night of the 27th; that was a Wed¬ 
nesday night, and you further stated your husband had 
never made any threats toward you. A. No actual threats. 
He at one time said I should have something knocked out 
of me. 

Q. But he never threatened you with violence? A. No 
other than just that. 
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Q. You filed your bill and you swore to this complaint 
on the 30th day of April, 1946, and at that time you swore 
under oath that your husband had threatened to strike 
you on many occasions. Was that the truth at the time 
or are you telling the truth now? A. I am telling the truth, 
and I don’t remember of saying that he had threatened 
to strike me. 

Q. Did you read this bill before you swore to it, the bill 
your attorney prepared? A. Yes, sir, I have read it. 

Q. Then that is not the truth? The truth is now that 
he has never threatened you? A. Unless you would say 
—if that is the way you would- 

Q. Mrs. Kimmell, at the time your husband slapped you 
were you actually afraid of him at that time? A. Yes, I 
was. 

31 Q. What if anything did you do the following day? 

A. It was on Wednesday. On Thursday I called 
Mr. Hilland on the telephone. 

Q. Mr. who? A. Mr. Hilland, my lawyer. 

The Court: When was that you called him? 

The Witness: Thursday following the Wednesday night 
that he had struck me. 

The Court: You didn’t lose any time getting a lawyer. 

The Witness: Not after what I had been through up 
to that day. 

By Mr. Harth: 

Q. You called your lawyer the following day. Did you 
go down to see your lawyer? A. That day, no. 

Q. When did you go down to see your lawyer? A. I 
don’t remember exactly. It had been prior to that that 
I had consulted a lawyer. 

Q. Did you live together with your husband following 
the time he slapped you on the 27th? A. From the Wed¬ 
nesday I lived there until the following Monday morning. 

Q. Did you live together? Did you sleep together? A. 
Yes, I occupied the same bed with him; one bedroom. 
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32 The Court: I don’t think the wife has to leave 

her husband the very moment an act of cruelty oc¬ 
curs in order not to- 

Mr. Harth: If Your Honor please, I want to bring out 
here that it wasn’t because- 

The Court: I am not precluding you from bringing that 
out. I am just commenting on the witness’ answer, and 
trying to assist you by giving you my point of view. 

By Mr. Harth: 

Q. What was the date that you left? A. The first of 
April. 

Q. Do you remember what day that was? A. Monday. 

Q. And at the time that you left your husband on Mon¬ 
day was it because you were afraid of him? A. It was 
because I was afraid of him for myself and for the chil¬ 
dren. 

Q. Now, Mr. Kimmell, do you recall leaving a note for 
you^husband? A. Yes, I do. 

Q. Do you recall what you said? A. Yes, I do. 

Q. What did you say? A. I recall of having said in the 
note, “I have said to you many times, Charles, I will have 
to leave you unless you can change your ways with 

33 us. I have consulted a lawyer and placed the facts 
before him. He has prevailed upon me to not be 

hasty but he seems to think there is no alternative left but 
for me to leave.” 

I think that is-the substance of that note, but it may 
not be actually in those words. 

Q. I will ask you if this is your handwriting? A. Yes, 
it is. 

Q. I will ask you to read that to yourself. A. That is 
right; that is just what I said, I think. 

Q. After refreshing your recollection as to what you 
said tell the Court what you said in that note. 

The Court: No; I don’t care to have her tell me what 
she said in the note. Offer the note in evidence, if you 
think it is relevant. 
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Mr. Harth: If Your Honor please, at this time I want 
to offer in evidence this note left by the plaintiff, as De¬ 
fendant’s Exhibit 1. 

The Court: It may be admitted. 

(The note from plaintiff to defendant was marked and 
received in evidence as Defendant’s Exhibit 1.) 

The Court: Proceed. 

By Mr. Harth: 

Q. Mrs. Kimmell, do you recall what time it was that 
your husband flapped you, as you say? A. Yes. It was 
near around 8 or 8:30, I can’t be positive; it was 
34 around that time when I was putting the children 
to bed. 

Q. You are sure it wasn’t 3 or 4 o’clock in the morn¬ 
ing? A. No, sir, I am positive of that. 

Q. About the children, you were apprehensive and afraid 
of what your husband might do with the children; is that 
right? A. Yes, I was. 

Q. Did you ever leave the children in your husband’s 
care and custody? A. Yes, I did. 

Q. And how long a time did you leave them in his care 
and custody? A. A space of approximately, I might have 
left the house around 11 in the morning and I may have 
returned around 4 or 5. I think there was one occasion 
when I even stayed down town, he knew I was going to go 
to a show, and his sister-in-law came over to help- 

The Court: Just confine yourself to the question, please. 
Don’t tell us the whole story. 

The Witness: That wasn’t leaving him alone, when she 
came over to put them to bed. 

The Court: The question merely asked for how many 
hours at a time did you leave your husband alone with the 
children. 

The Witness: About twice, from 11 a. m. to 4 
p. m. 


35 
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By Mr. Harth: 

Q. Were you afraid on those occasions to leave him! A. 
Not quite as much as I was at night, because he seemed 
to be more impatient when he was trying to sleep, and they 
were just groaning with their teething. 

Q. For what period was your husband in service! A. 
For how long! 

The Court: I don’t know that that is material; he can 
testify to that. 

Mr. Harth: Your Honor, she testified to it on direct ex¬ 
amination. 

The Court: Is there any dispute over the period! Is 
there any dispute between them as to the dates! 

Mr. Harth: No, Your Honor. What I was trying to 
bring out was whether she knew her husband was over in 
the theater of service. 

The Court: She testified to that under her direct exami¬ 
nation; the Court remembers her testimony. 

Mr. Harth: If Your Honor please, I don’t quite under¬ 
stand the Court. It is possibly ignorance on counsel’s 
part, but- 

The Court: I think this cross-examining as to matters 
that nobody disputes is only an unnecessary consumption 
of time. 

36 Mr. Harth: All right, Your Honor. I wanted to 
lead up to my next question. 

The Court: Instead of leading up to it, get right to it; 
there is no jury here. 

By Mr. Harth: 

Q. Mrs. Kimmell, when your husband came home about 
December, 1945, he came finally, isn’t that right! A. He 
came home what! 

Q. He came home finally! A. Yes, he was discharged. 

Q. About December, 1945! A. That is right. 

Q. And then you and he began living together! A. Why, 
yes. 
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Q. Did you notice any change in his condition whatever, 
any nervousness or any change in his condition before he 
had left? A. No; frankly not at all and I was very dis¬ 
appointed because I didn’t. He had written to me while 
he was in the service that he was going to be very changed 
when he came back; that things would not continue as 
they had before he went away. 

Q. But there were no actual acts of violence to you be¬ 
fore he went in service, were there? A. I think he 

37 wouldn’t have dared to have touched the chil¬ 
dren— 

The Court: She only testified to one act of violence, so 
that is all there was. 

By Mr. Harth: 

Q. What was this change that took effect in him? You 
said he said in his letters he was going to change. A. In 
his letters he admitted that he had not treated me either 
with the consideration or the proper attitude toward the 
children before he left, and that he was changed and things 
would not continue in that same regard when he came 
back. 

Q. And did you and he adjust yourselves when he came 
back? A. Yes; I even asked him on numerous occasions, 
“Let’s you and me take a trip together,” which he didn’t 
want to do. 

Q. Is there any possible chance of reconciliation between 
you and your husband? A. No, sir. 

Q. Has your husband tried to effect such reconciliation? 
A. Yes, he has. 

The Court: Are you willing to take your husband back? 

The Witness: No, sir. 

The Court: Why not? 

The Witness: For the sake of the children. 

The Court: For the sake of the children it would 

38 be better for you to be together. 

The Witness: It would, sir, if they were living in 
the kind of environment that I t hink they should be in, 
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but a person who is so scornful of religion and so incon¬ 
siderate of them having friends in the home- 

The Court: You knew he was scornful of religion before 
you married him. 

The Witness: Unfortunately, X was. 

The Court: Then you can’t complain of that. 

The Witness: No, but I am trying to select the lesser 
of two evils for the sake of the children. 

The Court: It is better for the children to have the ad¬ 
vantage of both parents. 

The Witness: That is quite true, and I agree with you 
if I thought they had a father who wouldn’t get after the 
children. I used to beg him to try to consider them; they 
were tiny babies, and he said, “What about my own 
nerves?” 

The Court: You are suing him on the ground of cruelty 
to you. You can’t get a divorce on the ground of cruelty 
to the children. 

The Witness: No, that is too bad for the children. 

By Mr. Harth: 

Q. Mrs. Kimmell, in what way did he strike the chil¬ 
dren? A. Well, on one occasion he struck one child 
39 on the back of his head, with his open hand. 

The Court: How old was the child? 

The Witness: The child was about 15 months old. 

By Mr. Harth: 

Q. Which child was that? A. That was Bruce. 

Q. Did he strike the other child? A. Yes, he did. One 
night he spanked David so hard that the child was prac¬ 
tically hysterical, if I may use that word—he did cry all 
night. 

The Court: How old was David at that time? 

The Witness: They were twins. He was about 15 
months old. 

The Court: Why did he chastise him? 

The Witness: The child had been crying and he thought 
he should go to sleep. 
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By Mr. Harth: 

Q. Now, Mrs. Kimmell, were there ever any marks on 
the children from where your husband struck them? A. 
At that time—this was generally in the night—I did not 
strip them to look. 

Q. Those are two occasions he struck them. Did he ever 
strike them on any other occasion? A. Yes. 

40 Q. When was that? A. Almost every night for 
I know a month. 

Q. For how long? A. Almost every night for at least 
a month. He may not have struck Bruce every time he 
went to him, but at least I would say from four or five 
or six times when he would yell at Bruce when he was 
groaning very loudly from his teething to “Shut up or 
I will bang your little ass,” and he would then leap from 
his bed in a fit of anger until I didn’t know what he was 
going to do to the child. I was after him, and when he 
would—and before he even would know how the child was 
lying in his crib, and a child of that age moves around an 
awful lot—his hand was up and he would strike. I don’t 
know at that time actually where the blows hit the baby. 

Q. How many times did you see him actually strike the 
baby? A. I really don’t know exactly; I would say maybe 
four or maybe six times, but I know we went through this 
running after the children and running to the cribs almost 
every night. 

Q. Was there any medical treatment necessary for 
either child as a result of his striking them? A. No, there 
was not. 

Q. Did you ever have the service of any physician as 
a result of the impairment of your physical condition by 
reason of your husband’s treatment toward the 

41 child? A. I had—I do not exactly understand your 
question. 

Q. Did you ever have occasion to call a doctor or to 
consult a doctor with regard to your condition that was 
brought about, as you say, by your husband’s treatment 
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of you and your children? A. Yes, I did. I went to see 
my doctor after I left. 

Q. Which doctor? A. George Hazie. 

Q. When did you go to see him? A. I can’t state the 
exact date, but it was after the first of April, 1946. 

Q. After the first of April, 1946 ? A. It was very shortly 
after that, yes, sir. 

Q. Did this worry and mental agony you had, did that 
actually impair your physical condition? A. Yes, it did. 
I had lost weight. I really wasn’t in condition to go back 
to work is why I didn’t go until June 24. 

Q. And you have been working constantly ever since? 
A. I wouldn’t say constantly. 

Q. You have been working at your steady job? A. That 
is right. 

Q. Mrs. Kimmell, what really was the cause of the 
trouble between you and your husband? A. Well, as 
near as I could understand it, we couldn’t seem to 
42 get any companionship there, and he seemed to be 
so antagonistic with me. He was always very im¬ 
patient ; scornful toward me; inconsiderate, and he became 
so impatient with the children that I didn’t feel that in all 
fairness to them, and considering that he had once struck 
me I didn’t know when he might again, and it had been 
building up, and not knowing what the future held I 
thought I took the right step. 

The Court: Did you think his war experience might have 
affected his nerves? 

The Witness: Not especially, sir, because he was like 
that toward us before he left. 

By Mr. Harth: 

Q. Mrs. Kimmell, directing your attention to your hus¬ 
band being mean and insolent to your company, who was 
the company? A. Well, when my family would come there, 
which was not very often, he was very sullen; I know of 
one occasion- 
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The Court: I suggested to counsel for the plaintiff those 
are trivialities that he need not go into, and at my sug¬ 
gestion he abandoned that line of testimony, so I see no 
reason for going into it on cross-examination. 

Mr. Harth: All right, sir. 

By Mr. Harth: 

Q. Mrs. Kimmell, did you ever curse your husband? A. 
I am sure that I must have said some curse words back 
to him. 

43 Q. Do you recall any of them? A. I can’t recall 
but I no doubt repeated exactly what he said to me. 

The Court: Was it in the presence of the children? 

The Witness: No, not especially. 

The Court: Of course, I don’t suppose little children 
would understand anyway. While, of course, using pro¬ 
fanity is very reprehensible I don’t feel that under the 
District of Columbia Statute that is a ground for divorce, 
so you needn’t pursue that. 

Mr. Hilland: Might I say something in that connection? 
I looked up some cases during the recess and I find that in 
conjunction with other factors has been considered, under 
statutes that seemed to me more strict than ours- 

The Court: Underwood vs. Underwood, 150 Appeals, 
holds that bickering is not sufficient. 

Mr. Hilland: Yes, I have that case; it is that ill temper 
on the part of a wife and differences over money matters 
did not justify the husband in leaving, but in that case 
there was no effort to show ill effects. 

The Court: I still will hold that much as I deprecate 
profanity, I do not consider it a cause for divorce. I am 
not saying there isn’t a cause for divorce here, but I am 
not going to pay much attention to profanity. 

Mr. Hilland: Does Your Honor go so far as to 

44 say that you would not consider it with the other 
matters ? 

The Court: I will consider the other matters. 
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Mr. Harth: And I think Taylor v. Taylor holds that 
mental cruelty, which does not amount to a physical im¬ 
pairment, is clearly- 

The Court: (Interposing) I think it is Waltenberg v. 
Waltenberg, 54 D. C. Appeals, that defines what cruelty is 
under the District of Columbia Code. It doesn’t have to 
be physical violence but it must be such action as results 
in an impairment of physical health. 

Mr. Hilland: That is what I was trying to develop. 

The Court: If a person is so delicate as to have her 
health impaired by the use of profanity I wouldn’t pay 
much attention to that. I think it is very reprehensible 
for a husband to curse at his wife, but it is one thing to 
say it is reprehensible and it is another thing to say it is 
a cause for divorce. 

Mr. Hilland: The North Dakota Supreme Court said, 
in Mosher v . Mosher, 133 Northwest 99: 

“A continuous course of fault-finding, threats and 
other acts, intended to aggragate and annoy the other 
party to a marriage, though each act is trifling in 
itself, may cause such a degree of mental suffering as 
to constitute a ground for divorce on the charge of 
extreme cruelty.” 

45 The Court: In matters of this kind I think I 
pretty well limit it to District of Columbia cases, 
because different States construe the word “cruelty” in 
different ways. Some construe it much more loosely than 
the District of Columbia. 

Mr. Hilland: What I was trying to show by these many 
trifling matters was that it had an ill effect on her health. 

The Court: These may show incompatibility of tempera¬ 
ment, and may be grounds for divorce in Nevada, but it 
isn’t here. * 

Mr. Hillard: Strange as it may seem, their statute says 
extreme cruelty. 
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By Mr. Harth: 

Q. Since your marriage, how long did you and your hus¬ 
band actually live together as husband and wife? A. Well, 
we were married in December, 1943, and he went in the 
service in, I am not sure if it were May or June of 1944. 

Q. Did you live together about a year and a half, alto¬ 
gether since you were married? A. That sounds right, 
probably. 

The Court: I want to ask this, Mrs. Kimmell: On the 
occasion you have testified about, on which your husband 
slapped you on the side of the head, did he express any 
regret or try to apologize for what he had done? 

The Witness: No, sir. He has never to this day men¬ 
tioned it. 

46 By Mr. Harth: 

Q. Mrs. Kimmell, directing your attention to about 
June of this year didn’t you and your husband talk about 
that slap? A. Yes, we did. 

Q. Tell the Court what was said between you and your 
husband? A. I asked him about it, because he at that time 
was attempting a reconciliation. I asked him and he said, 
“I don’t remember.” 

Q. Is it not a fact, Mrs. Kimmell, that you asked him 
to admit that he did strike you in June of this year? A. 
Yes, I did. I think that is the very- 

Q. (Interposing) And what did he say? A. He said, 
“I don’t remember.” 

Q. You are sure he said that? A. Yes, I am positive 
that is what he said. 

Q. Mrs. Kimmell, let me ask you this: Isn’t it a fact 
that because of the temperament of both of you that that 
is the reason you separated? 

The Court: Because of what? 

Mr. Harth: Because of the temperament of both of them. 

The Witness: No, sir, that is not the reason that we 
separated. 
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47 By Mr. Harth: 

Q. And you insist the reason you separated is because 
your husband slapped you on the ear plus all the other 
things ? A. That is right; it finally led up to that. That was 
the first and I knew not what else was coming. 

Mr. Harth: That is all. 

Redirect Examination. 

By Mr. Hilland: 

Q. Mrs. Kimmell, as I understand it there was only one 
occasion when he slapped you across the side of the face 
and the ear? A. That is right. 

Q. How many times did he take hold of you? 

The Court: You have been over that. 

Mr. Hilland: Your Honor, Your Honor said only one 
act of violence- 

The Court: I mean only one act of striking and several 
occasions on which she testified he grabbed her by the 
arm. 

Mr. Harth: Two or three. 

Mr. Hilland: I think she said at least three. 

The Witness: That is right, about three. 

Mr. Hilland: Your Honor, I forgot to ask her about a 
ring incident. 

The Court: You may reopen your direct examination. 

Mr. Hilland: Thank you. 

48 By Mr. Hilland: 

Q. Mrs. Kimmell, do you remember an incident in 
January, 1945, in relation to his wedding ring and will 
you tell the Court just briefly what he did with that ring 
and then what he did with himself afterward? A. January, 
1945, yes, that was during the Christmas holidays season, 
or very shortly after, and I had guests invited in that even¬ 
ing. Charles knew of it. It was Saturday night, and he 
told me he had a watch in Baltimore and didn’t want to 
be there when the guests came in. 
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After he left he called me on the telephone and said, 
“Is the banquet over,” and came home. He was very 
angry with me and said he was going to leave me. He 
took his wedding ring off and threw it and said, “I am 
leaving,” and he left. 

He called me the next day on the telephone and asked 
me to send him his comb. I asked him his address. Some 
time later in the afternoon, I would say maybe 2 or 2:30, 
he came to the apartment after his comb, and thereby we 
talked and tried to straighten the matter out. 

Q. Mrs. Kimmell, about how many times when you had 
invited friends or relatives in to your home, and he knew 
they were coming, would be absent himself ? 

The Court: I am going to exclude that. 

I told you before I consider that as trivial and I don’t 
consider that any ground for divorce. 

49 By Mr. Hilland: 

Q. Mrs. Kimmell, on cross-examination it was brought 
out that the day he slapped you, you called me on the tele¬ 
phone and you had a consultation with me prior to the time 
he slapped you. A. Yes, I had. 

Q. On the occasions when he got up and chastised the 
children in the manner you have described you said the 
child was already crying. Will you tell the Court what the 
child was crying about on those occasions? A. He was 
teething. 

The Court: We have had that before, Mr. Hilland. 

By Mr. Hilland: 

Q. Mrs. Kimmell, has there been any improvement in 
your health since your separation? A. Yes, sir, there has; 
very much. 

Q. Do you have any manifestations now of the nervous¬ 
ness you had before? A. No. I have built up my weight 
again from what it had gone down to. 

Q. Do you have any crying spells since the separation? 
A. Oh, there may be occasionally, but not- 
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The Court: I don’t think yon need pursue that much 
further. 

Mr. Hilland: That is all, Your Honor. 

50 Recross Examination. 

By Mr. Harth: 

Q. Mrs. Kimmell, directing your attention to this wed¬ 
ding ring episode- 

The Court: I don’t think you need cross-examine her 
about that. That is nothing but ill temper, and Underwood 
vs. Underwood holds that is not a ground for divorce. 

Mr. Harth: I want to bring out the same conduct, that 
she did practically the same thing. 

The Court: I have indicated it is useless to cross-ex¬ 
amine, because I am ignoring that episode. 

Mr. Harth: All right, Your Honor. 

The Court: So far the proof of cruelty is striking her, 
on the evening of March 27, and these episodes of leap¬ 
ing out of bed and running toward a child and her run¬ 
ning after him, and him grabbing her by the arm, I am not 
indicating whether that is sufficient or not, but I suggest 
if you are going to cross-examine you confine cross-exami¬ 
nation to that. 


Mrs. Margaret Fatzinger was called as a witness 
51 on behalf of the plaintiff and, having been first 
duly sworn, was examined and testified as follows: 

% Direct Examination. 

By Mr. Hilland: 

Q. Will you state your full name, please? A. Margaret 
Fatzinger. 

Q. Where do you live? A. Hyattsville, Maryland. 

Q. What relation are you to the plaintiff? A. I am her 
sister. 

Q. And do you know her husband, Charles E. Kimmell, 
the defendant? A. Yes, sir. 
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Q. In the fall of 1944, between October and December, 
1944, did Mrs. Kimmell stay at your home? A. Yes, sir. 

Mr. Harth: If Your Honor please, I object. 

The Court: Overruled. I don’t know what it is lead¬ 
ing up to. It is probably preliminary. 

Mr. Hilland: That is right. 

By Mr. Hilland: 

Q. And do you remember the occasion for her being 
there at that time? A. Yes, sir. 

Q. What was it? A. She had two little new in- 
52 fants and I was caring for her and her children. 

The Court: I don’t see that that is relevant. 

Mr. Hilland: Is Your Honor going to limit me to these 
acts of cruelty? 

The Court: What do you propose to show by this wit¬ 
ness? 

Mr. Hilland: I want to show his general course of con¬ 
duct commencing at that time. 

The Court: You may proceed. I will see what you bring 
out. 

Mr. Harth: He is proceeding over counsel’s objection? 

The Court: Objection overruled. 

By Mr. Hilland: 

Q. WTiere was Mr. Kimmell at that time? Where was 
he stationed? A. I believe, I am not certain, but it was 
either in Baltimore or another camp. 

Q. During the time he was stationed in Baltimore, or 
wherever it was, did he come to visit his wife and chil¬ 
dren? A. Yes, sir. 

Q. Were there any occasions when he made appoint¬ 
ments to come and didn’t show up? A. Yes. 

The Court: That I am not interested in. I thought you 
were going to prove acts of cruelty. 

Mr. Hilland: Not physical cruelty. 
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53 The Court: Well, failure to keep appointments 
doesn’t amount to cruelty. Unless you have some¬ 
thing real don’t let’s consume time unnecessarily. 

Mr. Hilland: If Your Honor please, I want to show the 
general course of conduct and treatment of his wife. I 
can’t say it involved physical cruelty. 

The Court: But you can do that by bringing out some 
serious episodes but not trivialities, because it is so easy 
for one spouse to bring out trivialities against the other 
and expose them. 

By Mr. Hilland: 

Q. Do you remember an occasion when he came over 
during that period when your sister got in a hysterical 
condition? A. Almost every time he came by the time he 
got ready to go back my sister was in a hysterical condi¬ 
tion. 

Q. Do you remember what brought it about on those 
occasions? A. Yes, sir. 

Q. What? A. One thing he was rough with the children 
and fussed about little events or little—well, I can cite an 
instance. One of the children’s ears stuck out, which we 
didn’t worry about because we were just trying to get 
enough food in him, we had to feed him every hour 

54 and a half, and he would go and press the child’s 
ears down while he was asleep and get him to crying 

and get the other child crying and get the whole house 
upset. 

Q. In what other ways did he treat his wife on those 
occasions? A. Well, at times during his discussion of the 
children he would be very domineering and sneering to¬ 
ward any suggestions or remarks that she would make. 

Q. Do you remember seeing your sister any time in 
March, 1946, when you could observe any marks on either 
side of her face? A. Yes, sir. 

Q. When? A. The date, you mean? 

Q. Yes, about when? A. It was the latter part of March, 
and she had a very red little mark around her ear and 
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complained of her ear hurting, and she also had three 
very bad bruises and swollen lumps on her leg. 

Mr. Harth: Where? 

The Witness: On her legs—I beg your pardon, on one 
leg. 

By Mr. Hilland: 

Q. At the time your sister left her husband did you 
have occasion to observe her mental and physical condi¬ 
tion? A. Yes, sir. 

55 Q. Will you describe them to the Court? 

Mr. Harth: If Your Honor please, I am objecting 
to her observing her mental condition. 

The Court: Objection overruled. 

Mr. Harth: Exception, please. 

By Mr. Hilland: 

Q. Go ahead. A. She was shockingly thin, just skin and 
bones, and hysterical and couldn’t eat; I mean she got 
sick every time she ate; she couldn’t digest her food and 
she just shook and cried all of the time. 

Q. Since the separation how frequently have you seen 
her? A. My sister? 

Q. Yes. A. Possibly every day. She has been living 
with me. 

Q. Have you observed any change in her mental and 
physical condition since the separation? A. Yes, sir. 

Mr. Harth: I still object. 

The Court: Objection overruled. 

The Witness: Yes, sir. 

By Mr. Hilland: 

Q. What change have you observed? A. Well, she has 
put on weight and she is in much better health and seems 
to be in much better spirits. 

56 Q. What was her physical and mental condition 
prior to her marriage to Mr. Kimmell? A. I would 

say it was normal She looked well and acted well. 
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Q. Did yon ever have any telephone conversation with 
Mrs. Kimmell shortly prior to the separation? A. Yes, 
sir. 

Q. Did she do anything over the telephone other than 
talk? Don’t say what she said but did she do- anything 
over the telephone? A. She was crying. 

Q. About how many times did that occur? A. Well, 
shortly before, I would say only one time before, imme¬ 
diately before the separation, but at intervals in her mar¬ 
riage from the time of their marriage occasionally we had 
telephone conversations that she was crying over the 
phone. 

Mr. Hilland: That is all. 

Cross Examination. 

By Mr. Harth: 

Q. Did you ever see Mr. Kimmell strike either of those 
children? A. No, sir, I did not. 

Q. Did you ever see Mr. Kimmell strike Mrs. Kimmell? 
A. I did not. 

57 Q. This little mark about the ear and the bruised 
leg, do you remember which ear it was that had the 
little mark? A. I believe it was the left ear but I am not 
sure. 

Q. And was it alongside the face, too, that she had the 
little mark? A. I didn’t notice that so much; it seemed 
to be the ear I noticed. 

Q. And when was the time you noticed the bruise on 
her leg? A. At the same time I noticed her ear. 

Q. Was it scraped? Was the skin broken? A. The skin ' 
was not broken; it was black and blue and swollen. 

Q. What part of her leg was that? A. Between the 
knee and her ankle, on her shin. 

Q. Do you remember which leg it was? A. I think it 
was the right leg but I am not sure of that. 

Q. Had your sister been living with you during the 
time Mr. Kimmell was in service? A. She stayed with 
me during the time and after the children were bom. 


46 


Q. That was about October, 1944? A. Yes. 

Q. And how long did she stay with you? A. Until 

58 shortly before Christmas, I think around the middle 
of the month of December sometime there. 

Q. That was the same year, 1944? A. Yes, sir. 

Q. And she hadn’t lived with you again until she left 
her husband? A. That is right. 

Q. Where was Mr. Kimmell stationed during October, 
the time that your sister lived with you, in 1944? A. Well, 
I think he was in a number of stations. Maybe most of 
the time he was near Baltimore but there was another camp 
near there, I don’t remember, either in Maryland or Vir¬ 
ginia. 

Q. Another camp? A. Some place. 

The Court: I don’t think it makes any difference. Ap¬ 
parently the testimony is that he was stationed at a place 
from which he could come down for the weekend occasion¬ 
ally. 

By Mr. Harth: 

Q. How often did he visit you during that period? A. 
Almost every weekend and occasionally he would call up 
from Hyattesville, which is three miles from us, and he 
had gotten over that far and got off the bus and couldn’t 
find us. I have told him repeatedly he had to go 

59 into the District and then get a bus out to our 
place. 

Q. In his telephone conversations with you did he in¬ 
quire about his wife and child? A. I can’t say that he 
did. He was very angry and said he was so cross he was 
going back to camp. 

Q. He didn’t come over on those occasions? A. On at 
least two occasions, when getting in three miles of our 
house. 

Q. Wkat did you and he talk about? A. He said he 
had got off the bus and could not find a bus to our house. 
We had bus service to within a half mile but you had 


47 


to take a bus into the District and then take a bus from 
the District out to our place again. 

Q. During these times that he would come over did he 
come over to see you or did he come over to see his wife 
and children? A. Why, his wife and children. 

Q. Have you resented the fact that Mr. Kimmell mar¬ 
ried your sister? A. Beg pardon? 

Q. Have you resented Mr. Kimmell’s marriage to your 
sister? A. I haven’t liked his treatment of my sister. 

Q. Did you ever say anything to Mr. Kimmell 

60 about him marrying your sister? A. I did. 

Q. What did you say? A. I said that I had asked 
my sister not to marry him before she married him. 

Q. And since their marriage have you resented the fact 
that they have been married? A. Not to them, no. 

Q. Are you on friendly terms with Mr. Kimmell now? 
A. I am on courteous, cordial terms. Friendly, no, no 
more than I have ever been. 

Q. Have you ever been friendly to him since they were 
married? A. I have always tried to be courteous and 
kindly to him any time he was in our home. 

Q. Directing your attention to shortly after the time 
Mrs. Kimmell left her husband and came to live with you 
did you have occasion to see Mr. Kimmell at your house 
one day? A. More than one time. 

Q. The first time that he came there do you remember 
that then he came there with a check and wanted you to 
give the check to his wife? A. Yes. 

Q. Tell us just what you told him. A. I told Mr. Kim¬ 
mell that his wife did not care to see him on that 

61 occasion; that she had told me that and that I didn’t 
know what to do about the check; that she had con¬ 
sulted a lawyer and he would have to talk it over with 
her lawyer, and he put it back in his pocket. 

Q. At the time Mr. Kimmell came to your home on that 
specific occasion did you not answer the door and tell him 
that, without even going and telling his wife he was there, 
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or did you go and tell his wife he was there? A. I did not 
go to his wife because she was in the living room when 
he came to the door and went upstairs, telling me that 
as she left before I opened the door. 

Q. Had you ever visited your sister and her husband at 
his home? 

The Court: I think we have gone over that enough. 

Mr. Harth: I will withdraw it. 

Mr. Hilland: May I ask this witness a question? 

Redirect Examination. 

By Mr. Hilland: 

Q. Where did your sister live at the time of her mar¬ 
riage to Mr. Kimmell? A. With my parents. 

The Court: I don’t think you have to corroborate resi¬ 
dence. 

Mr. Hilland: That is all, if Your Honor please. 

The Court: You may step down. 

(Witness excused.) 

62 Mr. Hilland: If Your Honor please, I have Mr. 

Adams here, who is the father of the plaintiff. I 
have Mrs. Robert Adams, who is a sister-in-law of the 
plaintiff, and I have Mrs. Elizabeth Callahan, who with 
her husband were friends of the plaintiff and defendant, 
all of whom can testify about the general course of con¬ 
duct I have endeavored to show. 

The Court: I don’t think it is necessary to call them 
at this stage of the case. If it develops that you have been 
prejudiced by not calling them I will let you call them 
tomorrow. 

Mr. Hilland: I have one other witness on the question 
of income. He is a Government witness from the Bellevue 
Magazine and he has the records. 

Mr. Harth suggests that maybe we can stipulate that 
this young man who is out here has records which show 
that his income is $50.40 a week. 
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The Court: I am interested in what the actual take-home 
pay was, after all deductions are made. 

Mr. Hilland: I didn’t take a list of those, Your Honor. 

The Court: The gross income makes very little difference 
to me unless I know what the deductions are and I always 
like to have testimony as to the net income. 

Mr. Harth: Will you stipulate it is $44.68 weekly! 

Mr. Hilland: I don’t know that that is it. 

63 The Court: Ask your client; maybe she knows. 

Mr. Hilland: There is another matter I want to 
bring out by this witness anyway while we have him here. 
All the Ordnance men are in the course of getting an in¬ 
crease in pay right now. 

The Court: Very well. 


Douglas Warren Henderson was called as a witness on 
behalf of the Plaintiff and, having been first duly sworn, 
testified as follows: 

Direct Examination. 

By Mr. Hilland: 

Q. Will you state your full name! A. Douglas Warren 
Henderson. 

Q. Where are you employed! A. U. S. Naval Gun Fac¬ 
tory, Washington, D. C. 

Q. Have you produced the salary records of Charles E. 
Kimmell, the defendant in this case! A. Yes, I have. 

Q. Can you tell the Court what his weekly gross in¬ 
come is! A. $50.40. 

Q. What are the deductions! 

The Court: I don’t care to know what they are. 
64 I would like to have the amount of his net income. 

By Mr. Hilland: 

Q. After deductions what is his net weekly income! A. 
$44.68. 
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Q. What are the deductions that are taken out? 

The Court: I don’t think it makes any difference what 
they are. 

Mr. Hilland: He might be buying War bonds, Your 
Honor. 

The Court: Very well. 

By Mr. Hilland: 

Q. $44.68 per week after what deductions? A. That 
was $44.68; that was $2.52 retirement, $3.20 tax. 

Q. Withholding tax? A. Withholding tax. 

Q. Are persons in his classification in the course of get¬ 
ting any increase in compensation? 

Mr. Harth: I object. I think that the Court’s order 
as to alimony, if there is any, should be based on his pres¬ 
ent income. 

The Court: Objection overruled, but of course, he can 
answer this question only if he knows. 

By Mr. Hilland: 

Q. Do you know whether or not there are any 
65 raises about to go through? A. Yes, raises are 

about to go through. 

Q. When will they become effective? A. I couldn’t state; 
I understand next week. 

The Court: Have they been officially directed or is this 
rumor? 

The Witness: No, sir, they have been officially drafted; 
the schedule of wages has not been made up as yet. 

The Court: Well, then we haven’t got anything yet. 

By Mr. Hilland: 

Q. You don’t know what his increase will be then? A. 
No, I couldn’t say. 


Mr. Hilland: Plaintiff rests. 
The Court: You may proceed. 
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Mr. Harth: If Your Honor please, at this time I am go¬ 
ing to ask for a directed verdict. 

The Court: There is no such thing as a directed verdict 
without a jury. 

Mr. Harth: I am asking for a judgment for the defend¬ 
ant. 

The Court: I am going to deny that. I think there is 
prima facie evidence of cruelty. 


66 Charles Ellsworth Kimmell, the Defendant, hav¬ 
ing been first duly sworn, testified as follows: 

Direct Examination. 

By Mr. Harth: 

Q. Will you state your full name ? A. Charles Ellsworth 
Kimmell. 

Q. Where are you living at the present time? A. 200— 
16th Street, Southeast. 

Q. That is in the District? A. Yes, sir. 

Q. With whom are you living? A. I am living with my 
father who is gravely ill. 

Q. Mr. Kimmell, directing your attention the charge of 
cruelty here on March 27, 1946, do you recall that date? 
A. Very well, yes, sir. 

Q. Tell the Court exactly what happened that night and 
fix the time, if you will? A. It was Thursday morning, 
three-thirtv in the morning. My child had been sitting 
in the bed from one o’clock until three o’clock banging his 
head against the back of the bed and I hollowerd 

67 over, “Boy, keep quiet; I am coming over after you. 

The Court: How old was the child? 

The Witness: Fifteen months, and he would keep quiet 
and as soon as I was about ready to go back to sleep he 
would start up again and he kept that up until three 
o’clock. I got out of bed and I went over there and I 
spanked him. When I did my wife went over and I took 
her by the arm and said, “You go back to that bed; you 
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laid there all that time and did nothing so don’t interfere 
with me.” 

The Court: You think it is all right to spank a child fif¬ 
teen months old? 

The Witness: No, sir, I don’t approve of it but at the 
same time they have to have some sort of correction. 

The Court: Do you suppose you could stop a teething 
child from crying by spanking? 

The Witness: At the time my child wasn’t teething. 

The Court: I think fifteen months is too young. 

By Mr. Harth: 

Q. You said you spanked the child. Tell us exactly what 
you did to that child? A. I took my open hand and put 
it in the proper place. The child had two diapers on; I 
didn’t hurt the child. I think the world of him and I knew 
what I was doing; I didn’t hurt him. 

Q. Then what happened after that? You heard 
68 Mrs. Kimmell testify you slapped her on the ear? 

A. Yes, sir; that is not true. 

Q. Did you slap her? A. No, sir, I never slapped my 
wife. At no time have I ever slapped my wife. 

Q. Shortly thereafter, I believe it was March 31 or 
thereabouts, do you recall taking her by the arm and 
marching her back to bed again? A. No, sir. The only 
time I ever took her by the arm was that Thursday morn¬ 
ing at three-thirty in the morning when she got out of 
bed and said, “Let’s get back in bed and leave the chil¬ 
dren alone,” and I said, “You go back to bed; you have 
laid there and did nothing about it and you leave me 
alone.” 

Q. That was Thursday morning, the 28th of March? A. 
Yes, sir. 

Q. Directing your attention to the following day, the 
29th, you received a letter and then there was a discussion 
about that between you and Mrs. Kimmell. Will you tell 
the Court about that? A. Yes. I was expecting a letter 
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from the Government. On Friday morning when I got np 
and prepared to go to work and this official envelope un¬ 
der the door. Not looking at it I tore it open and saw it 
was from the lawyer telling me to come up to his 

69 office and maybe we could straighten our affairs up. 
My wife was in the kitchen at the time preparing 

our breakfast and she saw me and she said, “I think that 
is best, don’t you?” 

And I said, “I hope you know what you are doing.” 

I came home and my wife asked me if I was going to 
see the lawyer, and I said to her, “To hell with you and 
the lawyer too,” and I went in and washed my face and 
went to bed. 

The following morning was Saturday. I went out of 
my house and had my hair cut and I got caught in a down¬ 
pour of rain; I came home and taken my clothes off and 
laid on the bed and she said, “Did you go to see the 
lawyer?” 

I said, “I told you what I thought of you and the law¬ 
yer.” 

Q. Have you tried to effect a reconciliation with your 
wife? A. Yes, sir, on a number of occasions. 

Q. Drawing your attention to sometime in June of this 
year when you and your wife discussed the question, tell 
the Court exactly what was said by you both as to the 
slapping episode. A. I made a visit up there to see the 
children. I said, “Thelma, you don’t want a thing like 
this, do you?” “Can’t we patch this up?” 

She said, “No, I don’t think so.” 

70 And I said, “Why not?’ I said, “Look at these 
two little fellows,” and she said, “Well, you will 

never change.” 

And I said, “Yes, I will do anything for you.” And I 
said, “We have both said nasty things.” 

She said, “You have never apologized for what you 
said.” 

I said, “WTiat have I said?” I said, “I am standing 
here and looking you in the eyes”- 
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The Court: Is it true you scoffed at religion! 

The Witness: I was—I couldn’t understand it, I couldn’t 
understand why it was that I wasn’t as far as I should be, 
but I have started; I have got a lot to learn. 

The Court: Of course you realize that would hurt her 
feelings. 

The Witness: Yes, sir. 

By Mr. Harth: 

Q. Mr. Kimmell, I show you this letter. Is that a letter 
you received from Mr. Hilland! A. Yes, sir. 

Mr. Harth: If Your Honor please, at this time I wish 
to offer in evidence a letter from Mr. Hilland to Mr. 
Kimmell. 

By Mr. Harth: 

Q. Mr. Kimmell, when did your wife leave you, do you 
recall? A. Monday, April, 1946—April Fool. 

71 Q. You had continued living with her up until 
Monday, April 1, when she left? A. TJp until Mon¬ 
day morning, yes, sir. 

Q. Since your marriage, Mr. Kimmell, how long have 
you and your wife actually lived together as husband and 
wife? A. We actually lived together as husband and wife 
I would say one year. I married in December, 1943; I left 
in June of 1944. 

Q. Where did you leave ? A. I had just come from over¬ 
seas and I went back in the service—until June, 1944- 

The Court: How long had you known each other before 
you were married? 

The Witness: February, 1941, we met. 

The Court: It was not a hasty marriage? 

The Witness: No, sir, it wasn’t. 

By Mr. Harth: 

Q. And then you left in June, 1944, and how long did 
you stay away? That is, how long were you in the serv¬ 
ice? A. I was away until the children were bora, at which 
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time my ship was at sea. When I came in I received a 
letter. I couldn’t get leave, because the next day I was 
to be transferred to Boston to catch a boat up there. 

When I was in Boston I asked for emergency leave, 
which was granted. I came home to visit my wife 

72 and children and when I arrived the two children 
were in the hospital. I went down and brought one 

home. The second child was in the hospital until the same 
day of the evening I was to go back to Boston to catch 
my ship. 

Then I left Boston and my ship came to Baltimore for a 
conversion job. I was in Baltimore from December until 
March 9, 1945. 

Q. December until March of 1945? A. That is right. 

Q. You heard Mrs. Fatzinger say that you were sta¬ 
tioned at Baltimore from October to December, 1944; was 
that right? A. No, sir, it wasn’t. She had the stations 
mixed up. When I came to Baltimore I came in Decem¬ 
ber and my wife was still staying at Mrs. Fatzinger’s, at 
which time we packed up and moved over to our apart¬ 
ment. 

Q. During the time you were stationed in Baltimore you 
heard Mrs. Fatzinger talk about your visits to see your 
wife and children? A. Yes. 

Q. Were they at home at that time? A. They were at 
that particular time, yes. 

Q. How long did you visit your wife and children at her 
home? I would get over about six o’clock in the 

73 evening and have to leave at three-thirty in the 
morning. 

The Court: Are you willing to go back to her? 

The Witness: Yes, sir. 

By Mr. Harth: 

Q. And you came for the purpose of visiting your wife 
and your children? A. That is right, yes, sir. 

Q. You heard Mrs. Fatzinger testify as to your pressing 
that child’s ear back. Tell the Court about that. A. My 
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father has sort of protruding ears. I have heard him say 
time and time again that could have been retarded when 
he was a child. One of my children has the same type 
ear. While I was down to the doctor I asked him what 
he would recommend to train a child’s ear back when he 
was little, and he recommended some type of baby bonnet, 
which my wife said she had, and I said, “Let’s put it on,” 
and my sister-in-law said, “Don’t you dare let him put 
that on the child’s head.” Being in her house I never 
forced the issue, but as a result when I would see the 
child lying on its ear I pressed it back the way I thought 
it should be. 

The Court: Of course, I don’t attach too much impor¬ 
tance to that episode. I am confining my attention to the 
episode of March 27. He has already testified about 
that. 

Mr. Harth: He has denied that. 

The Court: He has denied that. It is a question 
74 of who I am to believe. You proceed with your 
examination. 

By Mr. Harth: 

Q. Mr. Kimmell, what was the real trouble between you 
and Mrs. Kimmell? 

Mr. Hilland: I think that calls for a conclusion of the 
witness. 

The Court: No, I want to get his state of mind; I am 
wondering about that myself. 

A. Evidently we didn’t see eye-to-eye. 

The Court: Don’t you think a mother is more competent 
to take care of her babes in arms than a father is? 

The Witness: Yes, but I can see points too, Your Honor. 

The Court: But where there is a disagreement don’t you 
think that is the mother’s function? Of course, when little 
children get a little older it is different. 

The Witness: Well, there are some things, Your Honor, 
such as a child sitting at a table smearing food down the 
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wall, regardless of fifteen months of age, I think they can 
be taught to stop that. 

By Mr. Harth: 

Q. One of the reasons for this trouble is because of the 
children: is that right? You resented her care of the chil¬ 
dren and she resented yours? A. No, I didn’t resent her 
care of the children. I see where she could have made 
plenty of improvement. 

75 Q. Were there any other causes for this difficulty? 

The Court: I think he has answered your ques¬ 
tion. 

Mr. Harth: If Your Honor please, that was one of the 
causes. 

The Court: He has answered the question as to what 
he thinks was the cause of the separation. I don’t want 
him to speculate too much. 

By Mr. Harth: 

Q. Mr. Kimmell, at the time Mrs. Kimmell left home on 
April 1st what did she take with her? A. Five $100 bonds; 
three of my weekly checks, which out of that, though, she 
paid the rent. 

Q. How did she come to have three of your checks ? A. 
I turned my money over to my wife. 

Q. You had always done that? A. I had always done 
that, yes, sir. 

Q. Did she give you anything back out of your pay 
check? A. I think as a rule I would get $2 a week, but tv* 
this last occasion I got $5. 

Q. Have you always contributed to the support of you- 
wife and children? A. Yes, sir. 

Q. During the time you were in service did you 

76 send her money? A. Yes, sir, every cent of it. 

Mr. Hilland: There is no dispute about the fact 
he supported her when he was in the service 

Mr. Harth: I want to show this man’s conduct all the 
way through. 
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The Court: There is no claim of non-support 

Mr. Harth: She alleges under oath- 

The Court: She didn’t testify to it. There is no testi¬ 
mony on any failure to support. 

Mr. Harth: She alleges it in her bill. 

The Court: I am only interested in what has been 
proven. 

Mr. Harth: But she swore to this bill under oath. 

The Court: The bill is not evidence even if it is sworn 
to. The only evidence for me to consider is what has been 
brought out on the witness stand. 

Mr. Harth: It isn’t evidence, Your Honor, but it is 
clearly a legal instrument under oath that can impeach 
the plaintiff who gave the testimony. 

The Court: You can’t confront this witness with the bill 
of complaint verified by the wife. If that is an impeach¬ 
ing document you have to impeach her with it. 

Mr. Harth: What I have in mind is that this man has 
been painted black and he needs a little whitewash. 

The Court: I assumed he supported his wife while they 
lived together because there was no evidence to the 
77 contrary. I don’t think it is so black as that. 

By Mr. Harth: 

Q. When you spanked the children where did you spank 
them? A. In the proper place. 

Q. Tell the Court. A. You should know where the proper 
place is. 

Q. Would it be on their little backsides? A. That is 
what I am referring to, yes, sir. 

Q. Did you ever whip him any other place? A. Slapped 
him on the back of the hand. 

Q. Did you ever take any stick? A. I had a little thin 
12-inch ruler that I used to hit on my leg for the sound, 
but never to spank them with it. 

The Court: I don’t hear you. 
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The Witness: I said I had a thin 12-inch rule that I 
would make a noise with by slapping on my hand, “Get 
away from there, boy,” to scare the child. 

By Mr. Harth: 

Q. Did you ever have occasion, from the time your wife 
alleges that you slapped her, up until the time she left 
you on April 1st, of having a doctor for Mrs. Kimmell? 
A. Yes, Mrs. Kimmell has always been nervous. My wife 
has always been nervous. If I would cough my wife would 
jump. 

Q. Directing your attention to March 27, the time 

78 that Mrs. Kimmell alleges you struck her, at any 
time since then did you have any doctor for her? A. 

No, sir. 

Q. From the 27th of March on? A. No, sir. 

Q. Directing your attention to this property, Mr. Kim¬ 
mell, what property do you own any place either here or in 
the States or any foreign county? A. None at all; I 
have no property. 

Q. You heard Mrs. Kimmell testify about that property 
out inHyattesville. A. That is on the Colesville Pike at 
Silver Spring, my father’s property. 

Q. Do you have any War Bonds now in your own name? 
A. No, sir. 

Q. What became of the $6,000 worth of War Bonds you 
had? A. It dribbled down to about $2,500 when she left. 

Q. Where did the rest of it go? A. That I don’t know; 
that was with the exception of about $800 went for furni¬ 
ture. 

Q. In whose names were those War Bonds? A. Mine 
and hers. She was co-owner. 

Q. Who had custody of the War Bonds? A. They are 
in my wife’s custody. 

79 Q. When did you find out they had dwindled from 
$6,000 to about $2,500? A. To begin with there was 

$5,000 cash; $1,000 in the bank when I came home before 
I was married to my wife; I had sent her notice to get her- 
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self a fur coat and also a watch, but the bonds were $5,000. 
I knew that the deduction of the other $1,000 was the fur 
coat and also the watch. When I went to get money to 
buy clothes to go to work with we had $27 in the bank. 

Q. Had you touched any of the money? A. $27 to buy 
clothes. 

Q. Who took the rest of it? A. My wife had custody 
of that money. 

The Court: What work do you do? 

The Witness: I am an ordnance man; mechanical work; 
mechanical lines. 

The Court: The Naval Research Laboratory at Bellevue? 

The Witness: At the Naval Magazine at Bellevue. 

By Mr. Harth: 

Q. Directing your attention to about the time you got 
out of the service, what was the state of your own physical 
and nervous condition? A. Well, before I went in the serv¬ 
ice I had just got out of a hospital. I was told over at 
the hospital in Honolulu that I had a nervous con- 
80 dition of the stomach and an ulcer. 

Q. At the time you came out of the service and 
started living with your wife what was your condition at 
that time? A. Well, I was on the nervous side. I have 
always been a little nervous. My wife told the truth when 
she said I was nervous. 

Q. Did she know that? A. She knew that, yes, sir. 

Q. Had you and she talked about that? A. Yes, we had 
talked about it. 

Q. During the time you were living with your wife was 
that condition aggravated or made better or it wasn’t 
made better, but your condition on March 27 was such 
that you know now or did know then whether or not you 
struck your wife? A. That is right, yes, sir. 

The Court: You are going over .that a third time. Any¬ 
thing further? 
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By Mr. Harth: 

Q. Mr. Kimmell, have you ever made any threats against 
your wife? A. No, sir. 

Q. You heard counsel stipulate as to your income of 
$44.68 a week. Do you have any other income besides 
that? A. None whatsoever, no. 

Mr. Harth: You may examine. 

81 Cross Examination. 

By Mr. Hilland: 

Q. Mr. Kimmell, you testified on direct examination that 
last June when you discussed the reconciliation with Mrs. 
Kimmell you told her in substance, “I will change for 
you.” A. That is right. I told her I would do anything 
for her. 

Q. Did you say that to her? A. That is right. 

Q. You wrote her letters to that effect while you were 
ovearseas, didn’t you? A. That is right. 

Q. That you were going to be a changed man and things 
were going to be different when you got back? A. Yes, 
sir, but I can tell you what that was referring to, though. 

Q. You also wrote a letter to her mother in which you 
assured her that you were sorry for the way you had acted 
before you went away but that you were going to change 
and things were going to be different? A. That is right. 

The Court: That certainly is not to his discredit. 

Mr. Hilland: No, but it shows that it is an admission 
that he himself realized that his conduct before he went 
away had not been right, and he makes the same 

82 statement in June of this year, which is another 
admission that his conduct wasn’t right. 

The Witness: That wasn’t necessarily referring to con¬ 
duct. 

The Court: You were thinking that was an admission 
against interest? 

Mr. Hilland: Yes; there would be no need for writing 
unless he had realized he was guilty of misconduct. 
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The Court: Well, there are two ways of looking at that. 
Maybe an effort to meet the adversary half way. 

By Mr. Hilland: 

Q. When you asked Mrs. Kimmell for a reconciliation 
last June didn’t you tell her that that property on Coles- 
ville Pike, in Silver Spring, was your property? A. No, 
sir. I told her I was building out there a house for us, 
yes, sir. 

Q. And you told her it was your property? A. No, I 
didn’t say it was her property. I said I was building a 
house for us. 

The Court: If there is any question about whose prop¬ 
erty it is you can look up the records. 

Mr. Hilland: I didn’t know there was any dispute about 
this talk about bonds. 

The Court: I am not interested. In any event, that real 
estate, whosever it may be, is vacant property and 
83 doesn’t produce a nickel, so it is of no interest so 
far as the Court is concerned. 

Mr. Hilland: With respect to these bonds I think my 
client would like to straighten that out. It implies that 
she was guilty of taking those bonds. 

The Court: Well, those bonds belonged to both of them. 
There is a suggestion of poor management. 

By Mr. Hilland: 

Q. Isn’t it a fact that before you went in the service you 
turned your bonds over to your own father? A. Just be¬ 
fore I went into the Navy, yes, I did, because my wife was 
going into them right and left. 

Q. How much in bonds did you turn over to your father? 
A. Approximately $4,500. 

Q. Those were the bonds that you had originally turned 
over to your wife? A. That is right. 

Q. So you got them back? A. I got them back from 
her before I went away the second time. 
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Q. You turned over to your father $4,500 in bonds; how 
much did you have originally? A. $5,000 in bonds. 

Q. So that you turned over to your father $500 

84 less in bonds than you turned over to your wife? A. • 
Approximately, yes. 

Q. Then why would you say she had dissipated $2,500 
in your bonds ? A. I brought the bonds back before I made 
my final trip away, plus $250 I had borrowed from my 
father so my wife wouldn’t have to touch our bonds. 

Q. Do you remember when your wife quit working? A. 

I was away before she quit working. 

Q. Do you know when she quit working? A. No, I 
couldn’t name any time; I would say approximately around 
July, but I was away at the time. 

Q. When you were away in September, 1944, before the 
children were born, she was receiving an allotment check 
of $50 a month at that time ? A. That was right. 

Q. The rent on the apartment at that time was $60 a 
month? A. That is right. 

The Court: How does all this affect the issues? 

Mr. Hilland: I want to show that there wasn’t any bad 
management. 

The Court: I don’t care whether there was or not. 

Mr. Hilland: Then I won’t go into it. 

The Court: I don’t think that will affect the outcome of 
this case one way or the other. 

85 Mr. Hilland: That is all. 

Redirect Examination. 

By Mr. Harth: 

Q. You said to Mr. Hilland that you could tell him about 
what that change referred to that you had been writing 
about. Tell the Court what that change referred to. A. 
My wife wanted me to continue to have guests in the house 
continuously. I tried to explain to my wife. We didn’t 
get anywhere. My wife had as many as eleven people to 
eat when I couldn’t get butter to eat and she would save 
up coupons to get butter for them to eat. 
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Q. Was that the change you had reference to? A. I 
meant I not only wanted a change in me but I wanted a 
change in general. 

The Court: Of course married men have to give and 
take; you can’t always have your own way. 

The Witness: That is right, yes, sir. 

**##••*#*• 

(Thereupon, counsel approached the bench and conferred 
with the Court, as follows:) 

The Court: Is there any chance of reconciliation here, 
Mr. Hilland? 

86 Mr. Hilland: I would say no, Your Honor. I 
think that chance flew out of the window when he 
didn’t come to see me- 

The Court: Oh, no; I don’t think he was under any ob¬ 
ligation to come to see you. Anyway we are going into 
the matter de novo. 

Now, Mr. Hilland, here is the situation: There is only 
$44 to divide between the two households, and I think 
this, that I am going to tell you now that I believe her 
story as to the fact that he hit her on that one occasion. I 
don’t think the defendant is deliberately lying. I think 
he has forgotten. 

He also impresses me as a very difficult person, a per¬ 
son who will have his own way no matter what comes, who 
has no flexibility, and it is quite evident to me that he must 
have upset her nerves terribly even if he had never struck 
her, because he is one of these people who wants to run the 
a wife as the inferior member of the family rather than 
as an equal partner. 

I have no children; I don’t know anything about bring¬ 
ing them up, but it does seem to me that spanking a fif¬ 
teen months old baby because the baby is crying is not 
reasonable. I think frequently children should be spanked. 
I am not one who believes in some of these modern meth¬ 
ods, but there is a limit. . 
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87 He also impresses me as being exceedingly ner¬ 
vous, on the verge of being neurotic, and there was 

something in her testimony which I shut off because I 
didn’t think it was appropriate in a divorce case, which 
indicated to me he must be very neurotic—this business 
of writing along the edge of a newspaper the sort of things 
she testified he wrote. 

I think you have just about made out a case but there 
are only $44 to divide- 

Mr. Hilland: I know it is a bad situation. 

The Court: I think she ought to try to make a go of 
things, and I also have another matter which is always 
in my mind in these cases: When there are no children I 
think nobody is harmed by divorce, if the parties can’t 
get along together, but here are two little children and 
no matter what the mother may say, children are always 
better off if they have the benefit of both parents. 

You know what I would be inclined to do, if you gentle¬ 
men considered it favorably, to continue this case for about 
three months and let them try it out and see if they can 
get along, if she is willing to. Of course your client is 
willing to. 

Mr. Harth: Let me say this: When he first came to me 
he was one of those war nerve cases. 

The Court: His nerves are shot to pieces; he is a bundle 
of nerves, and of course it is very difficult to live 

88 with that kind of person. 

Mr. Harth: I have talked him into going to church. 
Before he didn’t believe in it. He is going to some Sun¬ 
day School class over here and he is trying to do better. 
I believe it would be better to continue it for two or three 
months; maybe they could get back together. 

Mr. Hilland: I want to say this, Your Honor: I couldn’t 
tell you the date but I guess it was after that reconciliation 
effort in June she came to me and said that he had bought 
a new car and he was coming over to see the children as of 
that time more regularly, and since he has quit again; in 
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other words, exercising his right that he had taken the 
children to Sunday School and that he had asked her to 
join him on rides in the case, and she wanted my advice 
as to whether or not she could go with him, and I said, 
“That is entirely up to you,” and I said, “If there is any 
suggestion of reconciliation I think by all means you should 
accept his invitation and go for those rides,” and I did 
everything I could. 

The Court: Oh, I know you well enough, Mr. Hilland, 
to know you would try to reconcile them, but I am more 
interested in the situation that confronts us this after¬ 
noon. 

Mr. Harth: There is this, too, Your Honor: His father 
is presently dying of cancer and that is bound to be up¬ 
setting. 

The Court: Of course I want to say, Mr. Hilland, 
89 that I can understand her point of view because he 
must be a very difficult person to live with, and 
you know babies will cry and that is something every hus¬ 
band has to put up with, and it is all ridiculous to say 
that you can spank a fifteen months old child and stop it 
crying. That is one bad impression I gained from his 
testimony. He loves his children but he doesn’t under¬ 
stand them and he doesn’t let their mother handle the 
children, and after all that is a mother’s function. 

Well, both sides rest? 

Mr. Hilland: Yes, sir. 

Mr. Harth: Yes, sir. 

The Court: It is up to you gentlemen. I am willing to 
decide it or I am willing to continue the case. 

Mr. Hilland: What would be the effect of it if they go 
back together and it doesn’t work? 

The Court: I will continue the case for three months and 
resume the trial again in three months. I am not going 
to be too technical it, you know. 

Here is what I feel Mr. Hilland: I think you have just 
about made a cause of action, because I am going to make 
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a finding that he did strike her on that occasion because 
Mrs. Fatzinger corroborated her, and I think he has just 
forgotten it, but suppose I grant a divorce here, you have 
got $44 a week to divide. I am not going to take 

90 very much out of that if she is not willing to live 
with him. 

Mr. Hilland: She got originally $75 a month and then 
after she obtained employment the Court reduced it to 
$60. 

The Court: I am certainly not going to give her any 
more. You see there are certain concessions that people 
have to make when they are married, and it is a husband’s 
duty to support his wife, but it isn’t his duty to support 
two housholds if that is beyond his means. They can get 
along on $44 a week very economically, but for them to 
live separate and apart and get along on $44 a week, that 
is a different proposition. 

Mr. Hilland: I think she has given up the apartment 
now. 

Mr. Harth: He is living with his father. 

The Court: But his father is entitled to get rent from 
him. 

Mr. Hilland: I was thinking of the practical side of 
their getting back together. Where would they live? 

The Court: Would you gentlemen like to discuss this 
matter and talk it over with your clients? I am not trying 
to urge you to do something that you are reluctant to do. 
If you are reluctant to do it don’t hesitate to say so, or 
if you think it would be futile to do so I want you to be 
frank and tell me so, but again I come back to the thought 
that there are only $44 a week to divide. 

Mr. Hilland: I am perfectly willing to try it. Whatever 
she does I will encourage her. 

91 Mr. Harth: I think only nine months married life 
together, I don’t believe either of them ever had a 

fair chance. 

The Court: I wouldn’t be talking to you like this if they 
had no children, because it just wouldn’t interest me. 
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Well, both sides rest and you can in the morning at ten 
o’clock tell me whether you want me to decide this case 
now or whether you want me to continue the case and they 
are willing to try it out again together. 

Mr. Hilland: All right. 

Mr. Harth: All right. 

*•**•••••• 

92 Washington, D. C., 

Thursday, November 6, 1947. 

93 (Thereupon, counsel approached the bench and 
conferred with the Court, as follows:) 

The Court: What is the likelihood of reconciliation? 

Mr. Hilland: I am sorry to say, Your Honor, there isn’t 
any chance. 

Mr. Harth: The defendant is willing, Your Honor. 

Mr. Hilland: I talked to Mrs. Kimmel until 4:30 last 
night. I got back to my office at 4:40. 

The Court: Very well, we will proceed, then. 
(Thereupon, counsel resumed their places at the trial 
table and the following proceedings were had in open 
court:) 

The Court: I want to ask Mrs. Kimmell some questions. 

*•***••*•• 

Thelma Adams Kimmell, the Plaintiff, having been pre¬ 
viously duly sworn, resumed the stand and testified fur¬ 
ther as follows: 

The Court: I would like to have you tell us again just 
what happened and what was said at a conference between 
you and your husband, which I believe you said took place 
last summer, at which you asked him to apologize 

94 for what he had done. Will you tell it gain, just 
what was said on that occasion? 

The Witness: Yes. I asked him to discuss with me, 
after he came out to the house and tried to negotiate a 
reconciliation; was trying to see if he actually had changed 
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many of his attitudes on life or toward the way our home 
should be, and after talking with him I found he was still 
feeling that everything that- 

The Court: No; I want you to tell us what you said to 
him and what he said to you. 

The Witness: Just in regard to the apology? 

The Court: Give us the whole conversation, but I don’t 
want your inference. 

The Witness: Then I asked him, I said, “Charles, you 
haven’t as yet mentioned to me that you have ever struck 
me and I do think an apology is due me.” 

He said, “I cannot remember striking you.” 

At that time I said to him, “You did, and it indicates 
to me one of two things: You either didn’t know what you 
were doing at the time it happened, and that is why you 
don’t remember it, or you are directly telling something 
that is not true.” 

The Court: Suppose he had apologized, would you have 
taken him back then and there? 

The Witness: Well, I considered it because I real- 
95 ize that with children it is very hard to have a 
broken home. That is why I even tried to talk to 
him, but after the talk with him things weren’t changed 
any at all and I couldn’t see "where the children would gain 
from it, and neither would I, and I don’t believe even that 
he would. 

The Court: One thing more I want to inquire about 
Yesterday while your husband was on the witness stand 
he mentioned the fact that he objected to some visitors that 
you had at one time and he admitted what you said in that 
regard because you would give a dinner party for eleven 
people and he objected to having so many guests. Were 
you giving dinner parties to eleven people? 

The Witness: I would like him to state- 

The Court: No, you answer the question. 

The Witness: It could be possible; I would have to stop 
and count. 
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The Court: Suppose you stop and count. 

The Witness: I know at one time I had Frank Kimmell 
and Kitty Kimmell and Jennie Kimmell and 
Hartley and Harry Kimmell, that is five, Charles and 
myself would be seven, and if you count the two babies 
there would be nine. That is one occasion that I know of 
that I had any amount of people in my home other than 
two or three, which was very seldom. 

The Court: How frequently would you have peo- 

96 pie for dinner? 

The Witness: I had that particular group- 

The Court: No, generally how frequently? 

The Witness: During the whole course of our marriage 
I think I had people in to dinner about once or twice—you 
mean when he was there? 

The Court: No, no. 

The Witness: Thanksgiving and Christmas and one Sun¬ 
day—I would say a half dozen times. 

The Court: That is all. 

Redirect Examination. 

By Mr. Hilland: 

Q. During that conversation last summer did he spend 
any time making complaint against you? A. Yes, he did. 
He said that he still contended that I did not know how to 
keep house. I did not, apparently, from his viewpoint, 
know the fundamentals of running it nor technically of the 
children, but he was willing to forgive, and I felt—I am 
not an authority on it—but I didn’t feel I could be entirely 
wrong in everything I had done in trying to keep house 
and rearing the children and being a wife. 

Q. The short of it is that at that time he placed all the 
blame with you? A. Yes, he did. 

97 Mr. Hilland: That is all. 

Mr. Harth: May I ask one question? 

The Court: Yes, indeed. 
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Recross Examination. 

By Mr. Harth: 

Q. Mrs. Kimmell, at the time of this kicking episode you 
stated yesterday that was- 

The Court: I don’t see the significance of that. 

Mr. Harth: I just want to know when it was. 

The Court: You ask the question. 

A. As I answered yesterday, I am sorry I can’t remem¬ 
ber the exact date, but I think it was possibly a week or 
less prior to the 27th of March. 

By Mr. Harth: 

Q. A week or less prior to the 27th? A. Yes. 

Q. You are sure it wasn’t around Christmastime? A. 
No, sir, I am positive of that 

Mr. Harth: That is all. 

(Witness excused.) 

The Court: Do both sides rest? 

Mr. Hilland: Yes. 

The Court: Do counsel wish to be heard? 

Mr. Hilland: I don’t think it is necessary. 

98 Mr. Harth: Yes, Your Honor. I wish to point 
out to the Court the evidence of Mr. Fatzinger. She 
said Mrs. Kimmell came out there on the first of April, 
the day she left home, and then in addition- 

The Court: I remember the evidence very well. It is 
very fresh in my mind. 

Mr. Harth: And she stated she also had that bruise on 
her leg, and the evidence was as to the leg—that was as 
to jesting and in his stocking feet—or with a slipper on— 
and I also want to point out to the Court the fact that Mrs. 
Fatzinger is clearly not friendly toward Mr. Ki mm ell: 

She also stated, and I am asking the Court to consider 
her testimony and to consider the testimony of the cruelty 
complained of here as to the slap or blow on the ear, and 
in that connection, Your Honor, I want to point out that 
Mrs. Kimmell, when I -asked her as to the specific state- 
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ment as to the threats in the allegation, I asked her 
whether that was true at the time she made them or 
whether it was true as she stated yesterday on the stand, 
that her husband had not threatened her, and I ask the 
Court to consider the evidence of the plaintiff and the 
evidence of the defendant here which was given to the 
Court honestly, straightforwardly, and he has denied 
nothing, Your Honor, other than the fact of the slapping. 
He denies that, so it is the plaintiff’s word against his 
word. 

99 I submit, Your Honor, that the plaintiff has not 
assumed the burden of the preponderance of the 
evidence in this case. 

In Taylor vs. Taylor, Your Honor, of course that is as 
to the other matters that were brought out here, it did 
not involve any blow, but treatment by the defendant to 
the plaintiff, which acted on the plaintiff’s mental condi¬ 
tion to such an extent that there would be an impairment 
of her health. 

She stated that she went back to work within less than 
two months after she left her husband on the first of 
April; there was evidence here also, Your Honor, as to 
the defendant’s service in the naval service. 

It is a fact that when he came home in December, 1945 
the plaintiff lived with him for three months, and I sug¬ 
gest to Your Honor that from the plaintiff’s own testimony 
she stated that her husband was in a nervous condition, 
and of course that nervous condition affected her, so she 
states, and I submit to the Court that the one blow on the 
ear, which the defendant denies, does not make out the 
plaintiff’s case. 

Opinion 

The Court (Holtzoff, J.): In this case the wife sues her 
husband for a limited divorce on the ground of cruelty. 
The evidence really shows that this couple which lived to¬ 
gether only about a year, has had difficulty in getting 
along. Apparently both the husband and the wife are 
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100 headstrong, obstinate, and insistent on having 
his or her own way. Coupled with this attitude is 

the fact that each of them appears to be of a very nervous 
temperament. 

If incompatibility of • temperament were a ground for 
divorce in the District of Columbia, as it is in some other 
States, the Court would be inclined to hold that a cause 
of action has been made out, but incompatibility of tem¬ 
perament is not a ground for divorce in the District of 
Columbia, and this suit is brought on the ground of cruelty, 
and that involves an entirely different question than merely 
difficulty in getting along together. The basic difficulty on 
the part of the parties seems to be their lack of under¬ 
standing that marriage involves a compromise and that 
each party must make certain adjustments to the other one. 

The acts of cruelty that are alleged are: First, that in 
the course of a quarrel the husband, apparently in a mo¬ 
ment of nervous excitement, slapped his wife on the side 
of the head. She doesn’t claim that he used any violence 
against her on any other' occasion. He denies that he 
slapped her. I believe the wife. While I think that both 
the husband and the wife are telling the truth, as they 
know it to be, I think in the course of his nervous excite¬ 
ment at the time the husband didn’t realize or has since 
forgotten that he slapped his wife. It goes without say¬ 
ing that even a light slap is very reprehensible. 

101 Whether it constitutes cruelty is again another ques¬ 
tion. 

The other allegations of cruelty are that on six or eight 
occasions when the babies cried for a long time during 
the night the husband got out of bed and tried to spank 
the baby. Obviously that is reprehensible. He admits 
that he did it and he thinks that he is right in doing it, but 
of course there is no justification for spanking a little 
baby just because a baby is crying. It is natural for 
babies to cry, and I think in view of the fact that both of 
these parents are nervous therefore their children are 
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apt to be nervous and cry more than perhaps some other 
baby. 

Naturally the wife was aroused by this action of the hus¬ 
band, and finally it is alleged that on several of these oc¬ 
casions he grabbed her by the arm; I do not believe, how¬ 
ever reprehensible as these actions were, that they amount 
to cruelty as it is known in the law. To be sure mental 
cruelty is included within the definition of cruelty as it 
is known in our divorce law, but mental cruelty as well 
as physical cruelty must be such as to endanger and im¬ 
pair the wife’s health. While apparently the wife suf¬ 
fered nerves in this instance, I think her nervous condi¬ 
tion was as much due to their inability to get along to¬ 
gether, and her own obstinacy, as it was to the alleged 
cruelty of her husband. 

I think when we analyze these actions against the back¬ 
ground it is quite apparent that they were nervous 
102 outbreaks rather than studied acts of cruelty. 

I am particularly impressed with the fact that the 
wife was willing to take her husband back if he apologized. 
He refused to apologize. I think he would have done well 
to have done so, but her rigid insistence on an apology, her 
refusal to yield, indicates to my mind a certain unyielding 
obduracy on her part, a certain rigidity and inflexibility 
in her character which perhaps also creates a difficulty 
as far as her husband is concerned. I think they are both 
at fault. 

Certainly she was not afraid to live with him if she was 
willing to go back with him provided he apologized. I 
think she broke off reconciliation negotiations on a very 
minor matter. 

I am going to dismiss the complaint so far as the charge 
of cruelty is concerned, because I believe the charge of 
cruelty has not been established. All that has been estab¬ 
lished is a lack of consideration due to a lack of under¬ 
standing, thoughtlessness, and an unnecessary use of 
profanity on the part of the husband, and on the other 
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hand a certain rigidity and inflexibility on the part of the 
wife which accentuated the difficulty. 

It is just a case of a young married couple who was not 
willing to realize that the first year of married life in¬ 
volves adjustment on the part of each other. Neither 

103 one seemed to be willing to make adjustments. The 
law does not compel the wife to remain with her 

husband if she declines to live with him, but if she de¬ 
clines to live with him without sufficient cause she is not 
entitled to be supported by him, because the husband, who 
is a young man and who is earning a moderate salary, is 
not in position to maintain two homes. If she wants to 
be supported by her husband she must go back and live 
with him. She cannot eat her cake and have it too. 

Now, when it comes to children, that is an entirely dif¬ 
ferent proposition. It is always a father’s duty to sup¬ 
port his children, so the Court is going to dismiss the 
complaint for a divorce. The Court is going to deny ali¬ 
mony, but the Court is going to allow maintenance for the 
children, and the Court shall be very glad to hear counsel 
as to the amount of maintenance to be allowed. 

Mr. Hilland: If Your Honor please, my recollection is 
that his take-home pay was $44. 

The Court: His take-home pay is $44 a week. These 
people ought to be living together and it would be diffi¬ 
cult enough to get along on that, and he can’t maintain 
two homes on a salary of $44 a week. 

Mr. Hilland: $44.68, Your Honor. 

The Court: Well, we will overlook the 68 cents. 

Mr. Hilland: Originally the order in this case was for 
$75. At that time Mrs. Kimmell was unemployed. 

104 Later on she obtained employment and he filed a 
motion to reduce, and it was reduced to $60 a month. 

She cannot support these two children on $60 a month. 

The Court: I am not going to allow $60 a month. I say 
she should go back to her husband. He is anxious to be 
reunited with his family. I think after the experience per- 
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haps each one will be a litttle more yielding. If she re¬ 
mains obdurate I am not going to deprive the husband of 
a large percentage of his salary so that he will be on a 
starvation diet. If these were rich people we could ap¬ 
portion the husband’s income so that both would be satis¬ 
fied. When $60 a month was allowed I assumed that was 
both alimony and maintenance. 

Mr. Hilland: I assumed it was maintenance for the 
children. 

The Court: I must add that I thought the note she left 
for her husband was a very heartless note. Here was a 
case of a wife leaving her husband and leaving a note 
that she was doing it by advice of counsel. That was a 
very callous note to leave. 

Mr. Harth: The original order there was a consent or¬ 
der and at that time Mr. Kimmell was making more money, 
but there is this to consider at the present time, that the 
defendant’s father is at present dying of a cancer, and the 
defendant is living with his father, taking care of 
105 his father, and I am asking the Court for the pres¬ 
ent, at least until that situation clears up, to realize 
that condition as to the defendant’s father in fixing any 
amount for maintenance at this time. 

The Court: What amount do you suggest? 

Mr. Harth: He feels, Your Honor, he may be able to go 
anywhere from $30 to $40 at the present time a month. 

The Court: The amount I have in mind awarding is $10 
a week. After all these two children are babies and they 
haven’t reached the age where they would require the 
expenses they would require when they start toddling 
around. 

As I say, I think this couple should be reunited and try 
to make a go of it again, and that is another reason why 
I have no desire to be liberal to make an allowance in 
this case. I want to encourage these people to become 
reconciled. 
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Mr. Hilland: I agree with that, but I don’t think any 
mother in this day and age could support any child on $5 
a week. 

The Court: The alternative is to become reconciled be¬ 
cause no husband is obligated to maintain two establish¬ 
ments unless he is guilty of some grievous wrong. If she 
can’t get along with him it is partly her fault as well as 
his. I say they should try again and perhaps there is 
many a happily married couple who has lived together for 
years who have had some difficulties in making ad- 
106 justments during the first year of marriage. 

And I want to say this to the plaintiff: I was very 
much impressed with the fact that she is a very religious 
person. She must remember that she took her husband 
“for better or for worse until death do us part.” That 
is what religion teaches and also religion teaches forgive¬ 
ness. 

I am going to allow $10 a week maintenance. 

Mr. Harth: We will fix the date between counsel as to 
the first payment. 

The Court: You can arrange that among yourselves, 
gentlemen. 
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SUPPLEMENTAL TRANSCRIPT 
Deft’s Exhibit No. 1 

119 Deft #1 ident. Filed Apr 5 1948 

Charles— 


As I have told you I was going to leave you, so with the 
advice of my lawyer I have taken my things & left today. 
My lawyer will advise you of any thing further. 


Apr 1/46 


T K 
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Slmteb States Court of appeals 

District of Columbia Circuit 


No. 9785 


Thelma Adams Kimmell, Appellant, 

v. 

Charles E. Kimmell, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

As set forth in the jurisdictional statement of Appel¬ 
lants brief (Page 1) the action below was a complaint for 
divorce on the ground of cruelty, and, was for equitable 
relief. The Court, after hearing the testimony of Plain¬ 
tiff and her witness, Mrs. Margaret Fafzinger, who is 
Appellant’s sister, and the testimony of the Appellee, dis¬ 
missed the complaint, awarded custody of the two children 
to appellant, and awarded her $10.00 per week for their 
support and maintenance. The present appeal is taken 
from that judgment. 


I 
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THE FACTS 

The parties were married December 22, 1943, in this 
City, following which they actually lived together as hus¬ 
band and wife until June, 1944, (App. 54); during week 
ends from December, 1944, to March, 1945, (App. 55); and, 
from December 24, 1945, until April 1,1946, at which time 
appellant left the home of the parties, and since which 
time they have not lived nor cohabited together. Appellee 
enlisted in the United States Navy May 6, 1944, following 
which he was stationed in various parts of the United 
States until March 19, 1945, on which date he left for 
service in the Pacific Theater of Operations, where he 
remained with said Navy until December 12, 1945, when 
he returned to Seattle, Washington, and subsequently re¬ 
turned to make his home with appellant and the children 
(App. 5 and 15). That at the time appellant left appellee 
she left the following note dated April 1, 1946 (App. 78): 

“Charles— 

As I have told you I was going to leave you, so with 
the advice of my lawyer I have taken my things & left 
today. 

My lawyer will advise you of any thing further. 

T K” 

Appellant states in her complaint, inter alia, that: 

“Defendant has been physically and mentally cruel 
to her. On several occasions he has jerked her arm 
and on one occasion slapped her on the side of her 
head and on many occasions has threatened to strike 
her and has used vulgar and profane language in the 
presence of her and their children, and has been cruel 
to the plaintiff in other ways. As a result of the 
defendant’s cruelty to the plaintiff and their children, 
the plaintiff’s health has been impaired and threatened 
with further impairment.” (App. 3). 
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She further states in her complaint: 

“that although able to do so, the defendant has failed 
and refused to maintain the plaintiff and their children 
since April 1, 1946, at which time, because of the 
defendant’s aforesaid cruelty, the plaintiff left their 
home at the above address and, taking the children 
with her, went to the home of her sister at the above 
mentioned address”; (App. 3). 

Appellee, in his answer to the complaint denied the charges 
of cruelty, the impairment of her health, and making any 
threats; he also denied having failed and refused to support 
and maintain her and the children, (App. 5, 6, and 7). 
The evidence supporting the allegations of cruelty are set 
forth in the “opinion” of the trial court, hereinafter set 
forth. 


ARGUMENT 

In appealing from the judgment of the lower court, ap¬ 
pellant assigns five errors, some of which are related; 
however, for the purpose of facilitating comparison with 
the points as set forth in the appellant’s brief, we will 
discuss said alleged errors in the same order. 

1. The Trial Judge Did Not Err in Dismissing the Com¬ 
plaint for Divorce Because the Evidence Did Not Establish 
the Charge of Cruelty. 

Appellee had only been recently discharged from the 
United States Navy, and had been actually engaged in a 
theater of operations and appellant knew her husband was 
in a state of nervous excitement—she testified (App. 13): 

“My husband had been caught in the rain that day 
and when he came home he was in an angry mood. 
He left the apartment around 7 or 7:30,1 am not clear 
of the time, not telling when he was coming back. His 
actions had been so peculiar to me that up until that 
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time I know X was beginning to have doubts in my 
mind, and I called his brother to tell him what had 
happened and asked him if he would come over or sug¬ 
gest that I get someone in with me. I also asked him 
i if at any time his brother, my husband, had ever had a 
nervous breakdown, to which question he evaded an 
answer although he did say, ‘if you call me at any time 
during the night just let the telephone ring once and 
I will come immediately ’ 

On direct examination appellee stated (App. 60): 

“Before I went in the service I had just got out of a 
hospital. I was told over at the hospital in Honolulu 
that I had a nervous condition of the stomach and an 
ulcer.’ ’ 

He further stated in answer to a question as to his condi¬ 
tion at the time he left the service and started living with 
his wife: 

“I was on the nervous side. I have always been a 
little nervous. My wife told the truth when she said I 
was nervous.’’ 

The trial judge had ample opportunity to observe the 
i parties, having had them before him on November 5th and 
November 6th; and, the trial judge stated in his opinion, 
1 inter alia, (App. 72, 73 and 74) that: 

‘ ‘ The evidence really shows that this couple which 
lived together only about a year, has had difficulty in 
getting along. Apparently both the husband and the 
wife are headstrong, obstinate, and insistent on having 
his or her own way. Coupled with this attitude is the 
fact that each of them appears to be of a very nervous 
temperament. If incompatibility of temperament were 
a ground for divorce in the District of Columbia, as it 
is in some other states, the Court would be inclined to 
hold that a cause of action has been made out, but in¬ 
compatibility of temperament is not a ground for di¬ 
vorce in the District of Columbia, and this suit is 
brought on the ground of cruelty, and that involves an 
entirely different question than merely difficulty in 
getting along together. The basic difficulty on the part 
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of the parties seems to be their lack of understanding 
that marriage involves a compromise and that each 
party must make certain adjustments to the other one. 
The acts of cruelty that are alleged are: First, that 
in the course of a quarrel the husband, apparently in 
a moment of nervous excitement, slapped his wife on 
the side of the head. She doesn’t claim that he used 
any violence against her on any other occasion. He 
denies that he slapped her. I believe the wife. While 
I think that both the husband and the wife are telling 
the truth, as they know it to be, I think in the course 
of his nervous excitement at the time the husband 
didn’t realize or has since forgotten that he slapped 
his wife. It goes without saying that even a light slap 
is very reprehensible. Whether it constitutes cruelty 
is again another question. The other allegations of 
cruelty are that on six or eight occasions when the 
babies cried for a long time during the night the hus¬ 
band got out of bed and tried to spank the baby. Ob¬ 
viously that is reprehensible. He admits that he did 
it and he thinks that he is right in doing it, but of 
course there is no justification for spanking a little 
baby just because a baby is crying. It is natural for 
babies to cry, and I think in view of the fact that both 
of these parents are nervous therefore their children 
are apt to be nervous and cry more than perhaps some 
other baby. Naturally the wife was aroused by this 
action of the husband, and finally it is alleged that on 
several of these occasions he grabbed her by the arm. 
I do not believe, however represensible as these actions 
were, that they amount to cruelty as it is known in the 
law. To be sure mental cruelty is included within the 
definition of cruelty as it is known in our divorce law, 
but mental cruelty as well as physical cruelty must be 
such as to endanger and impair the wife’s health. 
While apparently the wife suffered nerves in this in¬ 
stance, I think her nervous condition was as much due 
to their inability to get along together, and her own 
obstinacy, as it was to the alleged cruelty of her hus¬ 
band. I think when we analyze these actions against 
the background it is quite apparent that they were 
nervous outbreaks rather than studied acts of cruelty. 
I am particularly impressed with the fact that the wife 
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was willing to take her husband back if he apologized. 
He refused to apologize. I think he would have done 
well to have done so, but her rigid insistence on an 
apology, her refusal to yield, indicates to my mind a 
certain unyielding obduracy on her part, a certain 
rigidity and inflexibility in her character which per¬ 
haps also creates a difficulty as far as her husband is 
concerned. I think they are both at fault. Certainly 
she was not afraid to live with him if she was willing 
to go back with him provided he apologized. X think 
she broke off reconciliation negotiations on a very 
minor matter/’ 

In the case of Trice v. Trice, 55 App. D. C. 328, 5 F. (2d) 
543 this Court reversed a decree of the District Court 
granting a judgment of divorce on the ground of cruelty; 
on p. 329 this Court stated: 

“ Marriage, as creating the most important relation 
in life, as having more to do with the morals and civili¬ 
zation of a people than any other institution, has al¬ 
ways been subject to the control of the legislature. 
That body prescribes the age at which parties may 
contract to marry, the procedure or form essential to 
constitute marriage, the duties and obligations it cre¬ 
ates, its effects upon the property rights of both, pres¬ 
ent and prospective, and the acts which may constitute 
grounds for its dissolution/ ’ 

“In Waltenberg v. Waltenberg, 52 Wash. Law* Rep. 
423, 54 App. D. C. 383, 298 F. 842, this Court ex¬ 
pressed the view that, in the absence of physical vio¬ 
lence, a case will be brought within the statute if the 
evidence establishes conduct creating a state of mind 
which, operating upon the physical system, produces 
bodily injury, and that in determining this question 
all the circumstances of the case will be considered. 
We have also ruled that where there is a conflict in 
testimony, and the trial court has had opportunity to 
observe the demeanor of the witnesses, and therefore 
has been in a better position to determine their credi¬ 
bility, a finding by that court will be disturbed here 
only when palpably wrong. McClaren v. McClaren, 
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45 App. D. C. 238; Cole v. Cole, 52 App. D. C. 302, 286 
F. 764.” 

Bishop on Marriage, Divorce and Separation, Volume I, 
Chapter XLIV—on Cruelty, beginning on page 661, The 
Degree of Cruelty, or what extent of harm must be appre¬ 
hended, states: 

Par. 1591: “ According to our definition of cruelty, 
the apprehension of physical danger to the complain¬ 
ing party must, to authorize divorce, have proceeded 
‘to a degree justifying a withdrawal’ from cohabi¬ 
tation. Another form of the same idea is, that the 
peril to the wife must be sufficiently imminent and 
grave to incapacitate her for the proper discharge of her 
matrimonial duties. If this defining seems indefinite, 
so in truth is the law. There is no possibility of 
measuring the depths of woe or danger required, ex¬ 
cept by the understandings of the men who occupy the 
bench and the jury box, enlightened and strengthened 
by what has been heretofore deemed or adjudged.” 
Par. 1592: “Chancellor Kent observes that ‘though 
a personal assault and battery, or a just apprehension 
of bodily hurt, may be ground for this species of 
divorce, yet it must be obvious to every man of reflec¬ 
tion that much caution and discrimination ought to be 
used on this subject.’ The slight assault or touch 
in anger, would not surely, in ordinary cases, justify 
such a grave and momentous decision. Pothier says 
that a blow or stroke of the hand would not be cause 
for separation under all circumstances, unless it was 
often repeated. The judge, he says, ought to consider 
if it was for no cause or for a trivial one that the 
husband was led to this excess; or if it was the result 
of provoking language on the part of the wife, pushing 
his patience to extremity. He ought to consider 
whether the violence was a solitary instance, and the 
parties had previously lived in harmony. All these 
circumstances will, no doubt, have due weight in regu¬ 
lating the judgment of the court.” 

Par. 1593: “Sir John Nicholl:—What must be the 
extent of injury, or will reasonably excite the appre¬ 
hension, will depend upon the circumstances of each 
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case. So, likewise, what may aggravate the character 
of ill treatment must be deduced from various consid¬ 
erations,—in some degree from the station of the par¬ 
ties, in some degree from the condition of the person 
suffering at the time of the infliction. The complexion 
of individual acts may be heightened, nay, the acts may 
almost change their very essence, by the accompani¬ 
ments. Not only particular stations and situations, 
and the feelings almost necessarily arising out of 
them, but even acquired feelings may be entitled to 
some attention. In Evans v. Evans, Lord StowelPs 
remarks establish that what wounds, not the natural, 
but the acquired feelings, will not be absolutely ex¬ 
cluded by the court, when stated merely as a matter 
of aggravation. A fortiori, then, feelings which nat¬ 
urally belong to a wife or to a mother of every station 
constitute a part of the consideration ... A blow 
between parties in the lower conditions and in the 
highest stations of life bears a very different aspect. 
Among the lower classes blows sometimes pass be¬ 
tween married couples who, in the main, are very 
happy and have no desire to part. Amidst very coarse 
habits, such incidents occur almost as freely as rude 
or reproachful words; a word and a blow together. 
Still, even among the very lowest classes there is gen¬ 
erally a feeling of something unmanly in striking a 
woman; but if a gentleman, a person of education, the 
discipline of which emollit mores, and tends to extin¬ 
guish ferocity, if a nobleman of high rank and ancient 
family uses personal violence to his wife, his equal in 
rank, the choice of his affection, the friend of his 
bosom, the mother of his offspring,—such conduct, in 
such a person, carries with it something so degrading 
to the husband, and so insulting and mortifying to the 
wife, as to render the injm^r itself far more severe and 
insupportable. The particular situation of the parties 
when the ill-treatment is inflicted may create a still 
further aggravation.” 

Par. 1594: Lord Stowell.—The causes of complaint 
must be grave and weighty and such as permanently 
to destroy the peace and happiness. “Mere turbulence 
of temper, petulance of manners, infirmity of body or 
mind, are not numbered amongst those causes. When 
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they occur, their effects are to be subdued by manage¬ 
ment if possible, or submitted to with patience. For 
the engagement was to take for better, for worse; and 
painful as the performance of this duty may be, painful 
as it certainly is in many instances which exhibit a 
great deal of the misery that clouds human life, it must 
be attempted to be sweetened by the consciousness of 
its being a duty, and a duty of the very first class and 
importance.” 

Par. 1601: Slight Battery—Not every slight touching 
of the person of the wife by the husband, even in anger, 
will authorize a divorce. 

Par. 1604: How Many Acts: “The law does not 
require,” observes Lord St'owell, “That there should 
be many acts. The court has expressed an indisposi¬ 
tion to interfere on account of one slight act, particu¬ 
larly between persons who have been under long co¬ 
habitation; because of only one such instance of ill- 
treatment, and that of a slight kind, occurs in many 
years, it may be hoped and presumed that it will not 
be repeated. But it is only on this supposition that 
the court forbears to interpose its protection even in. 
the case of a single act; because if one act should be 
of that description which should induce the court to 
think that it is likely to occur again, and to occur with 
real suffering, there is no rule that should restrain 
it from considering that to be fully sufficient to author¬ 
ize its interference.” 

* Par. 1605: “One Act—Since, as already explained, 
there may be cruelty justifying a divorce where there 
has been no violence, but only threats or other facts 
creating apprehension of physical injury, a fortiori 
one act of violence may under the circumstances of 
a case suffice. For example, one blow from the fist 
may be adequate, it will not necessarily * * *.” 

Par. 1606: If the husband’s one act of violence is 
exceptional, and his conduct has been otherwise good, 
it will seldom or never be deemed enough for a 
divorce, because the apprehension of repetition will 
not commonly arise. If it was not exceptional, but 
there were other things harmonious with it, yet not 
proceeding to the same extreme, they should be shown. 
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Still, in an English case the wife was given her divorce 
though the parties had never met subsequently to the 
nuptials, except in the single instance when the cruelty 
was inflicted. “It has been laid down”, said the 
learned judge ordinare, that where one gross act of 
cruelty is of such a nature as to raise a reasonable 
apprehension of further acts of the same kind, the 
court will grant relief. In harmony both with this 
decision and with the general doctrine is a previous 
case, wherein the same learned judge held a single 
act of violence inflicted by the husband on the wife, 
not producing any considerable injury to her person, 
and not repeated, to be, though wrongful, insufficient. 

“That the conduct of the respondent,” he said, “was 
unwarrantable, is true; but I have examined the cases 
referred to, and find in each of them, not merely one 
violent act committed under excitement, and not pro¬ 
ducing any considerable injury to the person, but re¬ 
peated acts, furnishing such evidence of soevitia as 
warranted the court in concluding that the wife could 
not cohabit in safety with such a husband, and was 
therefore entitled to the protection of the court.” And 
in Louisiana it was deemed proper, in passing upon 
the efficiency of a single act of cruelty, to take into 
consideration the age, habits, and modes of life of the 
parties. 

Par. 1610: Not Sufficient—An assault or stroke, a 
slap or slaps with the hand, in a single instance; 
occasional petulance of temper, rudeness of language, 
sallies of passion, not endangering health or safety,— 
have been considered insufficient. So where the par¬ 
ties lived unhappily together, and sometimes cursed 
each other, and in a mutual quarrel the husband once 
pushed the wife out of doors without harming her, her 
prayer for divorce was refused. 

In the case of Hardie v. Eardie , 162 Pa. 227, 29 A. 886, the 

Court said: 

“The law applicable to the facts as the court as¬ 
sumed them to be proven, is correctly stated.” The 
court says: “I can scarcely affirm or disaffirm the 
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point, but I pass it with the suggestions already made/’ 
The suggestions already made were, in substance, that 
the evidence of a single blow would have been insuffi¬ 
cient to warrant, on her application, a divorce of the 
wife from her husband on the ground of cruel and 
barbarous treatment, and therefore was insufficient to 
justify her desertion of him. If there was a willful 
desertion, that is a departure with the intention not 
to return, it was malicious, unless justified by such 
cruel and barbarous treatment as endangered life or 
health, and rendered cohabitation unsafe. Cruel and 
barbarous treatment is not established by a single blow 
of the character of this one given in anger; * * * 
But, we think the court, in not submitting the evidence 
* # * to the jury, erred, for even though it would not 
have entitled her to a divorce from her husband on 
the ground of cruel and barbarous treatment, yet, if 
believed by the jury, there was not willful and mali¬ 
cious desertion.” 

In the case of Shutt v. Shutf, 71 Md. 194, the Court said: 

“We shall not attempt any recital of the details 
of the evidence. Such recital could serve no useful 
purpose, in the view we have of this case. Suffice it 
to say, that the charge of cruelty of treatment by the 
wife, in the sense of bodily harm or serious danger 
to the husband, is not supported in proof, as the law 
requires, to make it the ground for a decree of sepa¬ 
ration. The only personal violence offered the hus¬ 
band, as shown by the proof, occurred on some two 
or three occasions, when he had interposed between 
the wife and his mother. * * * All this, though disgust¬ 
ing and reprehensible to the greatest degree, does not 
establish the fact of such cruelty of treatment of the 
husband, according to the requirements of law, as will 
justify a decree of divorce on that ground. Indeed, 
w'e do not understand it to be seriously contended, 
that as an independent ground, cruelty of treatment 
is sufficiently shown to justify a decree.” 
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And, in the case of McKane v. McKane , 152 Md. 515, that 
Court stated: 

“Citing Daiger v. Daiger, 2 Md. Ch. 341, in which 
Chancellor Johnson, adopting the principles estab¬ 
lished in the English ecclesiastical courts, and quoting 
the language of Chancellor Kent in Barere v. Barere, 
4 Johns Ch. (N. Y.) 187, laid down the rule that “mere 
petulance and rudeness, and sallies of passion may not 
be sufficient.’’ “There must be a series of acts of 
violence, or danger of life, limb, or health to justify 
the “court in separating the parties.” * * * “The latest 
expression of this court was in Short v. Short, 151 Md. 
444: There we said, through Judge Parke: Legal 
cruelty must be such conduct on the part of the hus¬ 
band as will endanger the life, person or health of the 
wife, or will cause reasonable apprehension of bodily 
suffering. It should be of such a nature as to render 
cohabitation physically unsafe to a degree justifying 
a refusal to continue it. Marital neglect, indifference 
• * * sallies of passion, harshness, rudeness, and the 
use of profane language towards her are not sufficient, 
if not in manner and degree endangering her personal 
safety or health.” Childs v. Childs, 49 Md. 514; Haw¬ 
kins v. Hawkins, 65 Md. 108; Bounds v. Bounds, 135 
Md. 220; Wheeler v. Wheeler, 101 Md. 427; Ortel v. 
Ortel, 145 Md. 177. * * * “Nor is there any evidence 
of physical violence on his part. The one instance of 
anything approaching that, testified to by plaintiff, 
was the twisting of her arm * • 

2. The Trial Judge, Having Failed to Make a Finding 
About Appellant’s Charge That Her Health Had Been 
Impaired and Threatened With Further Impairment, Did 
Not Err in Dismissing the Complaint for Divorce. 

Appellant’s assignment of error on this point is novel, 
to say the least, in that it quotes for its authority, a case 
wherein it is stated by this court, in effect, that the contents 
of a “findings of fact” “necessarily includes at least four 
parts”; it is to be noted (App. 8) that the “findings of 
fact” in the case at bar has five parts. 
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3. The Trial Judge Did Not Find That the Appellant’s 
Evidence Sustained the Charge of Cruelty, and, He Did 
Not Arbitrarily, or Otherwise, Reverse His Finding After 
Failing in His Efforts to Reconcile the Parties. 

After calling counsel to the bench, the following discus¬ 
sion was had at the bench: 

The Court: “Is there any chance of a reconciliation 
here, Mr. Hilland. 

Mr. Hilland: “I would say no, Your Honor. I 
think that chance flew out of the window when he 
didn’t come to see me— 

The Court: “Oh, no; I don’t think he was under 
any obligation to come to see you. Anyway we are 
going into the matter de novo. * # * I believe her 
story as to the fact that he hit her on that one occa¬ 
sion. I don’t think the defendant is deliberately lying. 
I think he has forgotten; (App. 64). * * # He also 
impresses me as being exceedingly nervous, on the 
verge of being neurotic, and there was something in 
her testimony which I shut off because I didn’t think 
it was appropriate in a divorce case, which indicated 
to me he must be very neurotic—this business of 
writing along the edge of a newspaper the sort of 
things she testified he wrote. I think you have just 
about made out a case * * * (App. 65). 

• • • • 

Mr. Harth: “Let me say this: When he first came 
to me he was one of those war nerve cases.” 

The Court: “His nerves are shot to pieces; he is 
a bundle of nerves, and of course it is very difficult 
to live with that kind of person; * * * (App. 65.) Here 
is what I feel Mr. Hilland: I think you have just about 
made a cause of action, because I am going to make a 
finding that he did strike her on that occasion because 
Mrs. Fatzinger corroborated her * # * (App. 66 & 67).” 

It is to be particularly noted that nowhere in the reported 
testimony did the trial court, at any time prior to his 
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decision, find that the charge of cruelty had been supported 
by the evidence. In fact, he did say in his opinion: 

“I am going to dismiss the complaint so far as the 
charge of cruelty is concerned, because I believe the 
charge of cruelty has not been established. All that 
has been established is a lack of consideration due to 
a lack of understanding, thoughtlessness, and an un¬ 
necessary use of profanity on the part of the husband, 
and on the other hand a certain rigidity and inflexibi¬ 
lity on the part of the wife which accentuated the 
difficulty.” 

4. The Trial Judge Did Allow Appellant to Prove the 
Appellee’s General Course of Conduct and Her Whole Case. 

Just a casual reading of the record will show that appel¬ 
lant was given wide latitude in trying to make a sufficient 
showing of cruelty on matters that were actually trivial, 
and not even pertinent to her charge. 

5. The Trial Judge Did Not Abuse His Discretion in 
Fixing the Amount of Maintenance for the Children. 

In the “Opinion” of the trial court it is stated: 

“It is just a case of a young married couple who was 
not willing to realize that the first year of married 
life involves adjustment on the part of each other. 
Neither one seemed to be willing to make adjustments. 
The law does not compel the wife to remain with her 
husband if she declines to live with him, but if she 
declines to live with him, without sufficient cause she 
is not entitled to be supported by him, because the 
husband, who is a young man and who is earning a 
moderate salary, is not in position to maintain two 
homes. If she wants to be supported by her husband 
she must go back and live with him. She cannot eat 
her cake and have it too. Now, when it comes to 
children, that is an entirely different proposition. It 
is always a father’s duty to support his children, so 
the Court is going to dismiss the Complaint for a 
divorce. The Court is going to deny alimony, but the 
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Court is going to allow maintenance for the children, 
and the Court shall be very glad to hear counsel as 
to the amount of maintenance to be allowed. * * * 
(App. 75). 

Then followed a discussion between Mr. Hilland and the 
Court: 

Mr. Hilland: “Originally the order in this case was 
for $75. At that time Mrs. Kimmell was unemployed. 
Later on she obtained employment and he filed a 
motion to reduce, and it was reduced to $60. a month. 
She cannot support these two children on $60. a 
month.” 

The Court: “I am not going to allow $60. a month. 
I say she should go back to her husband. He is anxious 
to be reunited with his family. I think after the expe¬ 
rience perhaps each one will be a little more yielding. 
If she remains obdurate I am not going to deprive the 
husband of a large percentage of his salary so that 
he will be on a starvation diet. If these were rich 
people we could apportion the husband’s income so 
that both would be satisfied. When $60 a month was 
allowed I assumed that was both alimony and mainte¬ 
nance.” (App. 75 & 76) 

Thus, it can readily be seen that the trial court took into 
consideration the amount of the alimony previously al¬ 
lowed for the wife and the children, and, allowed more 
than two-thirds (2/3) of that amount for the children only. 
It needs no argument before this Court that the discretion 
of the trial judge in allowing alimony is very broad, and 
with which this Court will not lightly interfere. ( Peder¬ 
son v. Pederson, 71 App. D. C. 26, 107 F. (2d) 227). 

CONCLUSION 

In conclusion, and in view of the foregoing authorities 
and arguments, it is respectfully submitted that the trial 
court was right in dismissing appellant’s complaint, and, 
therefore the judgment appealed from should be affirmed. 
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In the words of t£e "United States Supreme Court, in 
Wagg v. Herbert, 215 U. S. 546, 54 L. Ed. 321, (at page 

55i)- : - ' ;• , 

»*• 

“•It is a settled rule of this Court, and one which 
we have reiterated time and again, that where the 
evidence reasonably sustained the finding and judg¬ 
ment of the court, or where the evidence is conflicting, 
it will not be disturbed by this Court.” 

The trial court, sitting without a jury in this case, was 
the judge of both fact and law, and as such, having the 
opportunity to observe the demeanor as well as the testi¬ 
mony of the parties and the witnesses, was the sole judge 
of their credibility and the substance of the testimony. 

Respectfully submitted, 

Habby J. Habth 
and 

Eabl H. Davis 
900 F. Street, N. W. 
Washington, D. C. 

Attorneys for AppeUee. 




